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25 Respondent City of Eugene provides the following summary of

26 material facts:
CITY OF EUGENE
CITYAnORNEY'S

OFFICE
125 E. alli Avenue
Eugene.OR 97401
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Fax (541) 662-5414

24 C.

. .
18 PUD. Conditions of approval imposed by the City, including conditions

19 requiring dedication of land for right-of-way that will facilitate future

20 roadway improvements, are adequate to demonstrate compliance with

21 relevant approval criteria regarding safety of transportation systems.

22 The City did not err in including easements in the acreage of land

23 considered part of the residential use for purposes of calculating net density.

12 Under the City's land use code and common practice, a roadway

13 serving a proposed development need not be fully improved to full city

14 standards prior to final land use approval, unless there is a documented

15 concern regarding safety. Inthis case, the Hearings Official and Planning

16 Commission determined that Oakleigh Lane in its current condition is

17 adequate to serve the increased traffic to be generated from the proposed

Summary of Arguments11 B.

9 The City accepts Petitioners' summary of the Nature of the Decision

10 and Relief Sought.

Nature of the Land Use Decision

7

8 A.

STATEMENT OF mE CASEII.

2 Respondent City of Eugene ("the City") accepts that Oakleigh-

3 McClure Neighbors, Bryn Thoms, Sandy Thoms, Tammy Crafton, Karen

4 Fleener-Gould, Scott Fleener-Gould, Cecelia Baxter-Heintz and Paul Baxter­

S Heintz ("Petitioners"), and Paul Conte and Simon Trautman ("Intervenor-

6 Petitioners") have standing to appear before the Board.

PETITIONERS' STANDINGI.

Summary of Material Facts

1
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1 There are two intervenor-petitioners in this appeal, Simon Trautman and
Paul Conte. In this Brief of Respondent, the City only responds to
arguments raised in the opening brief of Intervenor-Petitioner Conte.

IV. RESPONSE TO ASSIGNMENTS OF ERROR

26
CITY OF EUGENE
CITY ATTORNEY'S

OFFICE·
125 E. 8" Avenue
Eugene, OR 97401

Phone (541) 682-8447
Fax (541) 682-5414

22

23 A. Introduction

24 The main objections Intervenor' and Petitioners raise relate to the

25

20 The City accepts the Petitioners' and Intervenor-Petitioners'

2.1· statements of jurisdiction.

III. JURISDICTION19

1 Applicant sought approval of a 29-dwelling unit (including a

2 community building) PUD on land zoned low density residential (R-l). The

3 currently vacant development site is approximately 2.3 acres and lies at the

4 east end of a dead-end road, Oakleigh Lane. Oakleigh Lane terminates on

5 its west end where it intersects with River Road, a north-south running major

6 arterial. To the east of the subject property is a city park, which is, in tum,

7 bordered by the Willamette River on its eastern boundary .. Otherwise, the

8 property is generally surrounded by single-family dwellings on individual

9 lots and undeveloped lots that have potential for future residential

10 development.

11 The Hearings Official conducted a hearing and approved the .

12 applic~ti6n with fifteen conditions of approval. Neighbor opponents

13 appealed that approval to the City's Planning Commission, which conducted

14 an on-the-record hearing. A main focus of the issues raised in the local

15 appeal concerned the sole access to the property via Oakleigh Lane. The

16 Planning Commission, for the most part, agreed with the decision. of the

17 Hearings Official and affirmed.

18 This appeal followed.

«.
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Accordingly, f9!'purposes of this brief, the term "Intervenor" shall refer to
Intervenor-Petitioner Conte. .

. 26
. CITY OF EUGENE .
CITY ATTORNEY'S

OFFICE
125 E. 8"' Avenue
Eugene, OR 97401

Phone (541) 682-8447
Fax (541) 682-5414

1 criteria addressing safety of the transportation system. As explained above,

2 there is one road, Oakleigh Lane, providing access to the proposed PUD

3 fromRiver Road, the area's major arterial, which runs generally north/south..

4 See Rec. 571; App-2. Oakleigh Lane, which runs east/west, intersects with

5 River Road at its western terminus. Intervenor describes Oakleigh Lane as

6 "a narrow, substandard, dead-end lane." Intervenor's Brief3. The City

7 agrees that Oakleigh Lane is a dead-end roadway and that it is not improved

8 to full city standards. However, the City does not agree that Oaldeigh Lane

9 is otherwise inadequate to serve the needs of the proposed PUD, as

10 .Petitioners have asserted throughout the local proceedings, and continue to

11 assert here. As discussed in more detail below, both the Hearings Official

12 and the Planning Commissiondetermined that Oakleigh Lane was in fact

13 adequate to serve the residents of the PUD and did not pose a safety risk

14 based on the anticipated increase in traffic resulting from the PUD.

15 A second theme presented in this appeal is the proper means of

16 dealing with incremental development. The issue of what improvements

17 (public or privately funded) must be completed prior to final approval of a

18 private development is an ongoing issue everywhere. The constitutional

19 restrictions placed on local government limiting the improvements that can

20 be required of a private developer, and the increasingly limited resources

21 available to local governments, require local governments to find innovative

22 ways to plan for andfund public infrastructure, including street

23 improvements.

24 For purposes of improving streets to city standards, the City requires

25

~.
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Combined Response to First, Second and Third
Subassignments of Error (1.A., 1.B., 'and 1.e.)

1.

Response to First Assignment ofError (Conte)

The City did not err in concluding that the proposed PUD
complied with EC 9.8320(5), (6) and (ll)(b) and would provide a
safe and adequate transportation systems

CITYOF EUGENE
CITYATTORNEY'S
, OFFICE
125 E. 8~Avenue
Eugene,OR 97401

Phone(541) 682-8447
Fax (541) 682-5414

26,

19 B.

20

21

22

23

24
25 The City was not required to impose a condition requiring

improvement of a 45-foot wide strip of Oaldeigh Lane (1.A.)

1 dedications from developers of land for future road improvements when and

2 where it can. All roads serving a development cannot and need not always

3 be fully improved to city standards at the time of land use application

4 approvaL However, the City attempts to impose conditions of approval as a

5 means of acquiring dedications of land that satisfy the minimum right-of-

6 way requirements to facilitate possible future improvements to those streets.

7 Where streets need not be fully improved at the time a land use application

8 is approved, the City will also require the applicant to execute an irrevocable,

9 petition that Will ensure that the applicant pays its fair share of the costs of

10 any future street improvements.

11 In this case, the City determined that, based on the anticipated

12 increase in traffic generated from the proposed PUD, Oakleigh Lane did not '

13 have to be widened at this time. However, the City did require the applicant

14 to dedicate land that was sufficient to provide one half of the width of the

15 minimum right-of-way necessary for future improvement of a portion of the

16 street. Condition #3; Rec. 83. The City also imposed a condition requiring

17 the applicant to execute an irrevocable petition for public improvements to

18 Oakleigh Lane. Condition#7; Rec. 83.



2 The Hearings Official found:

The City found that compliance with subsection (5) is demonstrated by

compliance with its individual parts ._ subsections (a), (b) and (c). 2 In other

"(c) The provisions of the Traffic Impact Analysis Review
ofBC 9;8650 through 9.8680 where applicable."

"(b) Pedestrian, bicycle and transit circulation, including
related facilities, as needed among buildings and related
uses on the development site, as well as to adjacent and
nearby residential areas, transit stops, neighborhood
activity centers, office parks, and industrial parks,
provided the city makes findings to demonstrate
consistency with constitutional requirements. "Nearby"
means.uses within 114mile that can reasonably be
expected to be used by pedestrians, and uses within 2
miles that can reasonably be expected to be used by
bicyclists.

"(a) Be 9.6800 through Be 9.6875 Standards for Streets,
Alleys, and Other Public Ways (not subject to
modifications set forth in subsection (10) below).

"The PUD provides safe and adequate transportation systems through
compliance with the following:

The applicable criteria for tentative PUD approval are found at Be

9.8320. With regard to these first three subassignments of error; Be

9.8320(5) provides:

5

4

The City did not err in determining compliance with EC
9.8320(5)(b) (1.C.)

The City did not err in failing to apply adopted street standards to
Oakleigh Lane (1.B.)

Page 5 - BRJEF OF RESPONDENT
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"The very structure ofEC 9.8320(5) does not require an applicant to
prove that a proposed development will be safe from any and all
asserted and or lma.,g_medtraffic safety threats. The language of EC
9.8320(5) states: '[fjhe PUD provides safe-and adequate
transportation systems through comrliance with the followint:" The
underlined section demonstrates tlia the provision is limited )y its
own words to a requirement showing three things: a) that Ee 9.6800
through 9.6875 can be met b) that pedestrian, bicycle and transit
circulation can be aChievedf and c) that if necessary a Traffic Impact
Analysis has been done ana mitigation provided. In other words? the
adopted provisions ofEC 9.8320(5) assume that if those three criteria
canbe met, a 'safe and adequate trarisportation system' will result."
Rec. 44 (emphasis in original), ._

the record the information that informs the graphic can be found, so it is

impossible (or at least extremely difficult) to determine the accuracy of the

information. Accordingly, the City moves to strike Appendix A and any

17

18

19

20

21

22

23

24

25

26
CITYOF EUGENE
CITYATTORNEY'S

OFFICE
125 E. 8'" Avenue
Eugene,OR 97401

Phone (541) 682-8447
Fax (541) 682-5414

i

11 document is "based solely on evidence in the record." Id. at 4. However, he

12 does not indicate how that fact justifies including it in the brief, despite the

13 fact that it was not included in the record. LUBA's ability to accept

14 demonstrative exhibits, even where allegedly based on evidence in the

15 record, is extremely limited. NWDA v. City a/Portland, 47 Or LUBA 533,

16. 537 (2004). In any event, neither the exhibit nor the brief identifies where in

7 LDBA's review of the challenged decision is limited to the record.

8 ORS 197.835(2). Intervenor has included in an appendix to his brief a

9 document that appears not to be part of the record. See Intervenor-Petitioner

10 Conte's Amended Petition for Review, Exhibit A. Intervenor asserts that the

Motion to Strikea.

1 words, the City need not independently determine whether the proposal

2 provides a safe and adequate transportation system. If subsection (a), (b)

3 and (c) are complied with, then subsection (5) is satisfied. That said, much,

4 if not all, of Intervenor Conte's arguments under his first assignment of error

5 rely upon undocumented assertions of safety concerns.

6

s.
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"Per Table 9.6870 the minimum right-of-way width for low-volume
streets is 45'." Rec. 1263-64.

3 The Public Works referral comments provide:

"Pursuant to EC 9.68701 when a street segment right-of-way width is
not designated on the adopted Street Rizlit-of- Way map, the re_guired
street width shall be the minimum widtfi shown for its type in Table
9.6870 Right-of-Way and Paving Widths * * *. .
"Oakleigh Lane, which is not identified on the adopted Street
Classification Map or the adopted Right-of Way Map * * * is a local
street. Staff concurs with the applicant's assessment on page 43 of the
written statement that Oakleigh Lane is a low-volume local street.
* * *

Public Works staff recommended a condition of approval that would

Undocumented Safety Issuesb.

1 argument that relies on it.

2

20

21

22

23

24

25

26
CITY OF EUGENE
CITY ATTORNEY'S

OFFICE
125 E.8~Avenue
Eugene. OR 97401

Phone (541) 682·6447
Fax (541) 682·5414

17

18

19

3 Although, as explained above, EC 9.8320(5) is satisfied where.

4 subsections (a), (b) and (c) are complied with, the City did explicitly

5 conclude that therewere no safety issues with the anticipated traffic

6 generated from the proposed PUD.

7 There are currently 25 residential tax lots along Oakleigh Lane

8 between River Road and the proposed PUD. Rec. 999. The proposal would

9 add an additional 29 dwelling units, which would result in over 500 trips per .~.:.~

10 day on Oakleigh Lane. Id. This number falls within the range expected for

11 low-volume streets. Id. The Hearings Official considered this expected

12 increase in traffic from the proposed development, and confirmed that the

13 Average Daily Traffic (ADT) would not be expected to exceed the ADT

14 range for low volume residential streets. Rec.39. For low volume

15 residential public streets, the required dedicated right-of-way width ranges

16 from 45 feet to 55 feet.'
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4 The staff report provides:

"Construction of the hammerhead turnaround is not necessary or
feasible at this time; the need will be based on further development of
adjacent lands to the north. The right-of-way secured with this
development will enable future development of that northerly
property." Rec. 1000.

24

25

26
CI1Y OF EUGENE
CITY ATTORNEY'S

OFFICE
125 E. 8'" Avenue
Eugene, OR 97401

Phone (641) 682-8447
.Fax (541) 682-5414

1 require dedication of half of that width, "22.Y of right-of-way along the

2 northerly boundary of thedevelopment between the westerly boundary of

3 the proposed development and a line that is 50' east of the westerly

4 boundary." Rec, 1256. Public Works staff also recommended 'imposing a

5 condition that would require dedication of land that could eventually

6 accommodate an emergency vehicle turnaround at the end of Oakleigh Lane.

7 See Rec. 1000; 1443 (App-7). Pending further development of vacant

8 parcels to the north, when the permanent emergency turnaround would be

9 built, the City approved a temporary emergency turnaround that is entirely

10 accommodated on site." See map at Rec. 1036 (temporary emergency

11 turnaround identified on that map as "Fire Turnaround"). The Hearings

12 Official imposed the conditions recommended by the Planning Commission.

13 In order to impose the dedication requirements, the City was required

14 to adopt Dolan findings justifying the exaction. Rec. 1256-1257. Public

15 Works staff referral comments included those Dolan findings, which

16 demonstrate 1) that there is a legitimate state interest justifying the

17 imposition of the exaction, 2) that there is a nexus between the permit

18 condition and the legitimate state interest, and 3) that the exaction and the

19 anticipated impact of the proposed development are "roughly proportionate."

20 See Rec. 19-20. The findings were incorporated verbatim into the Hearings

21 Official's decision. Rec.41-43.

22 Intervenor relies on these Dolan fmdings to support his theory that

23



"Without the additional right-of-way, Oakleigh Lane cannot be .
improved to the City's minimum street design standards and the 164
new vehicle trips per day generated by the proposed development,
along with the additional pedestrian and bicycle traffic generated by
the proposed development, will not be assured of safe access via
Oakleigh Lane. This is the last opportunity that the City will have to
require the dedication of the right-of-way prior to the City needing the
right-of-way for street construction." Rec. 41-42.

Petitioners and Intervenor read this language as a requirement that Oakleigh

Lane must be "improved" to the minimum width prior to approval of the .

proposed PUD in order to ensure a safe road system.

* * *

"There is a nexus between the requirement to dedicate 22.5 feet of
right-of-way west of the drive aisle and 13 feet east of the drive aisle
and the public interest at issue. The 22.5 feet of right-of-way will
result in one-half of the 45 feet of right-of-way which is necessary to
construct Oakleigh Lane to the City's minimum street design .
standards which have been established for a low-volume street. * * *
Because 45 feet of right-of way is the minimum amount of right-of­
way necessary to construct Oakleigh Lane in this manner as a low­
volume street, * * * the public interest in safe vehicular, pedestrian
and bicycle travel and emergency response and access will be at risk if
the 22.5 and 13 foot strips of right-of-way are not dedicated.

5
"It is in the public's interest to have Oakleigh Lane consist of 45 feet
of right-of-way through the development site's entry drive aisle andto
consist of33 feet beyond the drive aisle to the terminus of the street in
order to ensure: safety. for pedestrians, bicyclists and motorists
traveling on OakleighLane (a low-volume street); the efficient
provision of emergency services; and that the proposed development
and adjacent properties are accessible via Oakleigh Lane. '.'

4

approving the proposed PUD without first improving Oakleigh Lane will

create an unsafe transportation system. The findings Intervenor points to

provide:
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"With the exception of street lights, Oakleigh Lane has an
approximate 19 foot wide paved surface, but has not been improved to
city standards, lacking curbs and gutters, storm drainage, sidewalks,
and street trees. As is typical for unimproved local streets in the River
Road area, i.e., those streets' which do not have paving, curb & gutter
and sidewalks or which have not been striped to identify dedicated
travel lanes; the expectation is that pedestrians and bicyclists will
share the paved surface with vehicles. Additionally, there isa
tendency on dead end streets such as Oakleigh, for motorists to travel
at slower, more cautious speeds, because of the perceived narrowness
of the street. Until such time that property owners elect to improve'
Oakleigh Lane to full City standards, including sidewalks, the existing
paved surface in Oakleigh Street will continue to adequately provide
for motorized and foot traffic, as well as for emergency vehicles and
delivery services, provided the paved surface is not blocked by parked
vehicles. Since the existing paved surface provides safe passage for
two-way vehicular traffic, bicycles, pedestrians and emergency.
vehicles, and since there is nothing to suggest that the impacts of the
proposed development will result in unsafe conditions in Oakleigh
Lane, it is appropriate to defer public improvements via an irrevocable

4

13

14

15

16

17

18

19

20

21

22

23

24

25

26
CITY Of EUGENE
CITY ATTORNEy'S
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12 . traffic engineering staff:

The Planning Commission explicitly found that immediate improvements

are not necessary. -That finding was based on the expert opinion of city

"The PC finds that the constitutional findings in the Public Works
referral comments are limited to justification for a proportional right­
of-way exaction along the frontage of the subject property that would
accommodate future public street improvements. The constitutional
findings address a future need for street improvements abutting the
property, ratherthan any immediate need, based on safety issues or
otherwise, associated with the proposed PUD. The PC concludes that
no additional right-of-way dedication or street improvements are
necessary to meet the approval criteria." Rec. 9.

The Planning Commission made clear, however, that the findings

support no such requirement:

1

2

3

5·

6

7

8

9

10

11



5 The Hearings Official found:

"Although the Hearings Official understands the neighbors' concerns
about mcreased numbers of vehicles usmg Oakleigh Lane, the strong
assertion that an increase in ADT will result in traffic accidents or
actual danger to pedestrians and bicyClists is not supported by
evidence in the record. Assertion is not evidence, and neither is an
explanation of inductive reasoning. Thereforehthe Hearings Official
cannot. substitute the neighbors' very strongly eld opinions that more
cars will necessarily decrease traffic safety for actual evidence." Rec.
48 (emphasis in original).

6 . Commission determined that the safety concerns voiced by the neighbors

7 were simply not supported by the record. Rec. 485; Rec. 49, cited infran l I.

8 LUBA is not at liberty to reweigh the evidence. Younger v. City of

9 Portland,305 Or 346, 358-60, 752 P2d262 (1988) (In deciding whether a

10 challenged decision is supported by substantial evidence in the whole record,

11 we are required to consider whether evidence supporting the decision is

12 refuted or undermined by other evidence in the record, but we cannot

13 reweigh the evidence.); Harwood v. Lane County, 23 Or LUBA 191, 198

14 (1992) (Where evidence is conflicting and the contrary evidence does not so

15 undermine the evidence relied upon by the local decision maker that it is

16 unreasonable for the decision maker to rely upon it, the choice between such

17 conflicting believable evidence belongs to the local government decision

18 maker, and LUBA will not disturb that choice.). Quite simply, Intervenor's

19 disagreement with the local government's decision with regard to the alleged

20

The Hearings Official and Planning Commission considered all of the

evidence before it, weighed that evidence, and determined that there was no

safety concern with the anticipated increased traffic generated from the

proposed development. Both the Hearings Official and the Planning

petition." Rec. 1268-69.
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"That said, the PC agrees that neither BC 9.8320(5)(a) nor BC 9.6800
through 9.6875 require than. an existing street must meet certain
standards in order to serve a proposed development. BC 9.6870 only
provides the required paving widths for certain types of streets when
and if those streets are ever fully improved to City standards." Rec. 8,

23

24

25

26
CITY OF EUGENE
CITY ATTORNEY'S

OFFICE '
125 E. a~Avenue
Eugene, OR97401

Phone (541) 662-6447
Fax (541) 662.-5414

4 EC 9.8320(5)(a) requires compliance with EC 9.6800 through EC

5 9.6875 - Standards for Streets, Alleys, and Other Public Ways. The purpose

6 section, EC 9.6800, provides that sections 9.6800-9.6875 "establish

7 standards for the dedication, design and location of public ways." There is a

8 section that addresses dedications of public ways, BC 9.6805, a section

9 addressing maximum blocklength, BC 9.6810, and a section addressing

10 street connectivity, BC 9.6815. BC 9.6820 addresses standards' for cul-de­

II sacs and emergency vehicle turnarounds. BC 9.6870 addresses required

12 street width and includes a table, Table 9.6870 Right-of-Way and Paving

13 Widths, which provides the required right-of-way widths and actual paving

14 widths for different types of streets and alleys.

15 The City understands Intervenor to assert that, because BC

16 9.8320(5)(a) cross-references the City's street standards, and those street

17 standards require certain paving widths for different types. of streets, sc
18 9.6870, then Oakleigh Lane must be improved to those standards prior to

19 construction of the project in order to be considered safe. The City disagrees

20 with that argument. The cross-reference in BC 9.8320(5)(a) to BC 9.6870

21 does not mean that Oakleigh Lane must be improved at this time. Nothing in

22 the code suggests that. The Planning Commission so found:

2

3

"

EC 9.8320(5)(a) Does Not Require Improvement to
City Street Standards Prior to Final PUD Approval

c.

1 safety concerns is not sufficient to justify remand.
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In his first subassignment of error, Intervenor alleges that the City

erred in failing to adopt a condition of approval that would "ensure a45-foot

right-of-way." It is unclear to the City exactly what the Intervenor is'

Condition Requiring Dedication of 22.S-Foot Strip is
Adequate to Demonstrate Compliance With Approval
Criteria

e.21

22

23

12 Intervenor's third sub assignment of error is essentially a substantial

13 evidence challenge to the City's determination that BC 9.8320(5)(b) is

14 complied with. Intervenor relies on the same arguments set out above

15 regarding the public works staff Dolan findings, which he alleges

16 demonstrates an unsafe situation. As explained above, the City put those

17 Dolan findings in context, and explicitly concluded that the proposed PUD

18 would not create an unsafe roadway on Oakleigh Lane for vehicles"

19 pedestrian, bicyclists or transit. Rec.9. Accordingly, its determination that

20 EC 9.8320(5)(b) is satisfied is supported by substantial evidence.

1 The Planning Commission's interpretation iscorrect and supported by

2 the language of the code. The street standards in EC 9.6870include both

3 required rights-of-way width (i.e., required widths for property being

4 dedicated for future streets) and required widths for the actual construction

5 of streets (i.e., how wide does the actual pavement need to be for a certain

6 type of street when that street is actually being improved). For purposes of

7 EC 9.8320(5), the criteria for approval of a tentative PUD application, the

8 standards in BC 9.6870 that apply in this instance are those that regulate the

9 required width of dedicated right-of-ways.

10
The City's Determination That EC 9.8320(S)(b) is
Complied With is Supported by Substantial Evidence

d.
11

24

25

26
CITY OF EUGENE
CITY ArrORNEY'S

OFFICE
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Phone (541) 682.8447
Fax (541) 682-5414,
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6 It appears as if, at least in some places, Intervenor fails to ~rasp the
distinction between the term "right-of-way," which the City s code uses to
refer to the unimproved bare dedicated strip of land, and the improved (i.e.,
paved) street. .

7 Public Works referral comments provide:

"Based on the right-of-way requirement of 45' and the existing right­
of-way width (which as noted, is located entirely north of centerlme),
an additional 22.5' south of the centerline is required. This dedication
would satisfy the right-of-way requirement for the properties south of
. centerline, with the remainder of the 45' right-of-way being required
from the properties on the north side of the centerline." Rec. 1264.
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1 complaining about." The requirement to dedicate a 22.5-foot strip of land

2 was imposed specifically to ensure the full 45-foot right-of-way would be

3 available when Oakleigh Lane was eventually improved.

4 'In part of his argument, Intervenor appears to assert that the required

5 22.5-foot dedication, plus the existing 20 foot right-of-way, is insufficient to

6 . provide the full 45-foot right-of-way. To the extent that is his issue,

7 Intervenor misunderstands the facts. The existing 20-foot right-of-way was

8 dedicated in 1927 and lies to the north of the centerline of Oakleigh Lane.

9 Rec. 999-1000. By imposing the condition requiring the 22.5- foot

10 dedication, the City did not anticipate that the full 45-foot right-of-way

11· would be obtained. Staff acknowledged that the additional 2.5 feet would

12 have to be obtained through some other method.' However, one half of the

13 total 45-foot right-of-way (22.5 feet) was all that the City could justify

14 requiring as a condition of approval under constitutional takings limitations.

15 To the extent Intervenor is alleging that any portion of the right-of-

16 way needs to be fully improved prior to development of the PUD, again he is

17 mistaken, as explained above.

18 .LUBA does not have injunctive relief powers; it is limited to

19 affirming, remanding or reversing the challenged decision. ORS 197.835(1).

20
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"Applicability. Traffic Impact Analysis Review is required when one
of the conditions in subsections (1) - (4) of this section exist
unless the development is within an area (a) shown on Map
9.8670 Downtown Traffic Impact Analysis Exempt Area, or (b)
subject to a prior approved Traffic Impact Analysis and is
consistent with the impacts analyzed. '
(1) The development will generate 100 or more vehicle trips

during any peak hour as determined by using the most recent
edition of the Institute of Transportation Engineer's Trip
Generation. In developments involving a land division, the

8 Intervenor's second subassignment of error also challenges the City's
decision to grant an exception to the cul-de-sac requirements found in EC
9.6820. The City defers to the brief of Intervenor-Respondent on this issue.

9, EC 9.8670 provides:

1 Accordingly, LUBA·cannot require the City to impose a particular condition

2 of approval. The question is whether the decision, including the conditions

3 of approval that were imposed, demonstrates compliance with the applicable

4 . approval criteria. The City required the applicant to dedicate half of the

5 necessary right-of-way width.8 It chose not to require full improvement at

6 this time because it found that the existing road was not unsafe. Intervenor

7 has failed to demonstrate how the decision falls short of satisfying the

,8 applicable approval criteria.

9 2.' Response to Fourth Sub Assignment of Error (l.D)

10 The City did not err in concluding a TIA was not required

11 As discussed.above, the demonstration of transportation safety in EC

12 9.8320(5) is fulfilled by finding compliance with subsections (a), (b) and (c).

13 Subsection (c) requiresthe provision of a traffic impact analysis (TIA)

14 where one is required pursuant to EC 9.8650 through 9.8680. EC 9.8670

15 'provides the trigger mechanisms for requiring a TIA.9 Both the Hearings

16

.17
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peak hour trips shall be calculated based on the likely
development that will occur on all lots resulting from the
land division.

(2) The increased traffic resulting from the development will
contribute to traffic problems in the area based on current
accident rates, traffic volumes or speeds that warrant action
under the city's traffic calming program, and identified
locations where pedestrian and/or bicyclist safety is a
concern by the city that is documented.

(3) The city has performed or reviewed traffic engineering
analyses that indicate approval of the development will result
in levels of service of the roadway system in the vicinity of
the development that do hot meet adopted level of service
standards.

(4) For development sites that abut a street in the jurisdiction of
Lane County, a Traffic Impact Analysis Review is required if
the proposed development will generate' or receive traffic by
vehicles of heavy weight in their daily operations.

For purposes ofBC 9,8650 through BC 9.8680, 'daily operations'
does not include routine services provided to the site by others,
such as mail delivery, garbage pickup, or bus service. 'Daily
operations' does include, but is not limited to, delivery (to or from'
the site) of materials or products processed or sold by the business
occupying the site. 'For purposes ofBC 9.8650 through Ee
9.8680, 'heavy vehicles' are defined as a single vehicle or vehicle
combination greater than 26,000 pounds gross vehicle weight or
combined gross vehicle weight respectively."

1 Official and the Planning Commission determined that none of the triggering

2 events was present. Accordingly, it could not require a TIA.

3 Intervenor asserts that BC 9.8670 requires a TIA in this instance under

4 subsection (2) because there are "identified locations where pedestrian

5 andlor bicyclist safety is a concern bythe city that is documented." Under

6 subsection (2), a TIA is required where the decision maker determines that

7
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10The Hearings Official found:

"Although the Hearings Official understands the neighbors' concerns
about increased numbers of vehicles using Oakleigh Lane, the strong
assertion that an increase inADT will result in traffic accidents or
actual danger to pedestrians and bicyclists is not supported by
evidence in the record. Assertions is not evidence, and neither is an

. explanation of inductive reasoning. Thereforei the Hearings Official
cannot substitute the neighbors' very strongly neld opinions that more
cars will necessarily decrease traffic safety for actual evidence.

. Anecdotal instances of unsafe traffic conditions are also not enough to
trigger a TIA. Rec. 48 (emphasis in original).

In its discussion ofEC 9.8320(5)(c), the Hearings Official made the

following findings:

"Moreover, EC 9.8320(5)(c) and EC 9.8670 contemplate certain types
of evidence concerning traffic conditions and makes implicit decisions
about when mitigation measures might be needed. Those implicit
assumptions are that under BC 9.8670(1), a proposal will not
potentially create unsafe traffic conditions unless the development will
increase peak vehicle trips by more than 100 trips. Under EC
9.8670(2), it is implied that a TIA and associated mitigation measures
do not need to be considered unless there is evidence of problems'
caused by accident rates, traffic volumes or speeds. The third implied
safety concern is that a TIA is needed ifLOS is not sufficient in for
the roads and intersections in the immediate vicinity." Rec.48
(italicized emphasis added; underlined emphasis in original).

7 The City, once again, determined that the increase in traffic generated

8 by the proposal would NOT contribute to traffic problems in the area. Itdid
9 not identify locations where pedestrian and/or bicyclist safety is a concern. 10

·1

I

1 the increase in traffic generated by the proposal will contribute to traffic

2 problems in the area. That determination is to be based on three things - (1)

3 current accident rates, (2) traffic volumes or speeds that warrant action under

4 the City's traffic calming program, and (3) "identified locations where

5 pedestrian and/or bicyclist safety is a concern by the city that is

6 documented."
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"The Hearings Official has not been directed to evidence in the record
that shows accident rates for Oakleigh Lane or at the intersection with
River Road are a problem. Nor have other documented 'problems'
with traffic volumes or speeds been submitted by any party. Contrary
to Mr. Conte's assertion, Staffs position that there are no traffic
safety concerns associated with the proposal or Oakleigh Lane is some
evidence that a TIA under Ee 9.8670(2) is not necessary. Public
Works did a lengthy and thorough analysis of traffic conditions that is
largely repeated in the Staff report. Neither Mr. Conte nor any other
patty submitted evidence to the contrary, and that is what is required
in order tor Staff or the Hearings Official to determine that EC
9.8670(2) might be implicated by this application." Rec.49.

11The Hearings Official found:

I. i

1 Intervenor takes issue with the findings italicized in the above quote.

2 He asserts that, from the requirement that a TIA be conducted where peak

3 vehicle trip will be increased by more than 100 trips, one can assume that

4 anything above the 100 trip threshold would justify a presumption of unsafe

5 conditions, thus triggering a TIA. However, Intervenor asserts that the

6 converse is not true; i.e.,where fewer than I 00 trips are being added, one

7 cannot assume that such increase will NOT create unsafe conditions.

8 There are numerous problems with Intervenor's argument. First, all

9 the Hearings Official needed to do was find that none of the TIA triggering

10 events was present. He did that. Second, the challenged findings are not

11 necessary to his determination that EC 9.8320(5)(c) is complied with, but

12 rather are merely explanatory of the Hearings Official's understanding of
(' .

13 how EC 9.8670 works. Third, under EC 9.8670(2), a TIA is triggered where

14 the increase in traffic generated by the proposal will contribute to traffic

15 problems in the area. While Intervenor asserts that traffic problems will

16 result, the City did not agree.11 The Hearings Official's interpretation is

17
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EC 9.8320(6) provides: "The PUD will not be a significant risk to

public health and safety, including but not limited to soil erosion, slope

failure, stormwater and flood hazard, or an impediment to emergency

response." The safety issue Intervenor raises in his fifth subassignment of

error is an alleged impediment to emergency response, based on the

transportation system.

Yet again, Intervenor relies upon undocumented safety concerns in

support of his challenge to the City's determination of compliance with EC

9.8320(6). Referral comments from the Fire Marshal state no concerns with

the turnaround or cul-de-sac. Rec, 1293. The Planning Commission found:

"Based on the previous determination under the second assignment of
error [assignment addressing subsection (5)] about the limited scope
of the PW constitutional findings for right-of-way exaction, the PC
finds no basis in the record to require additional right-of-way
dedication or street improvements. The PC concludes that the HO's
conditions for right-of-way dedications and irrevocable petitions
address a future need for street improvements, rather than any
immediate need associated with the proposed PUD. The PC also
concludes that the HO's conditions for a temporary turnaround
easement within the development site adequately address the
emergency response provision ofEC 9.8320(6). The HO findings on

The City did not err in concluding EC 9.8320(6) was complied
with

5

Response to Fifth Sub Assignment of Error (I.E)3.

1 reasonable and correct. See McCoy v. Linn County, 90 Or App 271, 275-76, .

2 752 P2d 323 (1988) (LUBA's review is to determine whether the decision

3 maker's interpretation of the code is correct).
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6

7

8

9

page 29-31 are hereby incorporated by reference as further evidence
of compliance with the applicable criteria appealed under this
assignment of error." Rec. 10.

The Planning Commission's conclusion that Ee 9.8320(6) is complied with

is supported by substantial evidence in the record.

4. Response to Sixth Sub Assignment of Error (1.F)

. The City did not err in concluding EC 9.8320(11)(b),was complied
with

5

Ee 9.8320(11)(b) requires a demonstration that the proposed Pl.D

complies with Be 9.6500 through Ee 9.6505 - Public Improvement

Standards. The required public improvement specifications are found at BC

9.6505(3)(Streets and Alleys), 9.6505(4)(Sidewalks), and 9.6505(5)(Bicycle

Paths and Accessways). Once again, Intervenor's argument relies upon his

1

2

3

4

11

12

10

\'

13· undocumented assertions of safety issues if Oakleigh Lane is not

14 immediately improved to full city street standards. .As explained above,

15. those improvements are not required at this time to insure safe passage on

16 Oakleigh Lane. The Hearings Official imposed a condition of approval

17 requiring the applicant to execute an irrevocable petition for public

18 improvements, which would insure financial contribution by the applicant if

19 and when Oakleigh Lane was ever improved to city standards.

20 C.· Response to Petitioners' Fourth Assignment of Error

21 The City did not err in approving the Hammerhead

22 As explained above, Ee 9.8320(5)(a) requires compliance with Be
23 9.6800 through 9.6875 Standards for Streets, Alleys, and Other Public Ways.

24 Be 9.6815 provides connectivity standards for streets. Secondary access for

25 fire and emergency medical vehicles, consistent with Ee 9.6870, is generally

26 required. Be 9.6815(2)(d). An exception to that standard may be granted,
CITYOFEUGENE
CITYAnORNEY'S

OFFICE
125E. a"' Avenue
Eugene,OR 97401

Phone (541)682-8447 Page 20 - BRIEF OFRESPONDENT
Fax (541)682-5414
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b. Buildings or other existing development on adjacent lands,
including previously subdivided but vacant lots or parcels,
physically preclude a connection now or in the future, considering
the potential for redevelopment."

a. Physical conditions preclude development ofthe connecting
street. Such conditions may include, but are not limited to,
topography or likely impact to natural resource areas such as
wetlands, ponds, streams, channels, rivers, lakes or upland
wildlife habitat area, or a resource on the National Wetland
Inventory or under protection by state or federal law.
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18 2. The applicant demonstrates that a connection cannot be made
because of the existence of one or more of the following conditions:

b. How undeveloped or partially developed properties within a
quarter mile can be adequately served by alternative street layouts.

a. That the proposed street system meets the intent of street
connectivity provisions of this land use code as expressed in Ee
9.6815(1); and

"1._The applicant has provided to the city, at his or her expense, a
local street connection study that demonstrates:

"In the context of a Type IIor Type III land use decision, the city
shall grant an exception to the standards in-subsections (2)(b), (c) or
(d) if the applicant demonstrates that any proposed exceptions are
consistent with either subsection 1. or 2. below:

12ec 9.6815 (2)(g) provides:

1 pursuant to Be 9.6815(2)(g). 12

2 _ In order to justify an exception to Be 9.6815(2)( d), the applicant

3 provided a local street connection study under Be 9.6815(2)(g)1. See

4 Rec. 1439-43; App-3-7. The study included a shadow plat for possible

5

6

7

8

9

10

11

12

13

14

15

16

17



1 future development of tax lot 200, the only remaining undeveloped parcel on

2 the east end of Oakleigh Lane. Rec. 1443. The shadow plat included a

3 possible hammerhead at the end of Oakleigh Lane that could provide access,

4 via a shared driveway, to future development on four potential lots out of tax

5 lot 200. The City concluded that the alternate street plan would satisfy the

6 intent of the connectivity standards and demonstrate how nearby

7 undeveloped or partially developed properties could be adequately served by

8 alternative street layouts. EC 9.6815(2)(g)(1)a. and b.

9 Petitioners, two of whom are owners of tax lot 200, assert that

10 "placing the burden of constructing this hammerhead onto the Thoms

11 property [tax lot 200] is a taking of their property." Petitioners' Opening

12 Brief 33. What Petitioners fail to realize is that the shadow plat, which is

13 part of applicant's street connectivity study, in n,! way requires or exacts any

14 property from the owners of tax lot 200 at this time. The shadow plat may

15 not even ever become a reality. It is only a schematic of how a possible

16 future development of tax lot 200 might look, and how that property's

17 transportation needs could be accommodated. It is true that the shadow

18 hammerhead falls largely on tax lot 200. However, the challenged approval

19 in no way requires the owners of tax lot 200 to dedicate any of their land at

20 this time. If the hammerhead were ever to be built, the City would only be

21 able to require dedication of land from the Thoms that is roughly

22 proportionate to the impacts from any future development they might

23 propose. This in no way, shape or form constitutes a taking of their

24 property.

25 / / /

26 / / /
CITY OF EUGENE
CITY ATTORNEY's

OFFICE
125E. 6'" Avenue
Eugene, OR 97401

Phone (541) 682-a447 Page 22 - BRIEF OF RESPONDENT
Fax (541) 662-5414



Page 23 - BRIEF OFRESPONDENT

13 AP-2 is similar to maps that 40 appear in the record, but a notation on the
document indicates that it includes changes made by Bryn Thoms on June 9,
2014. The first page of AP-3 appears to be a summary of net density
.calculations that does not appear anywhere in the record. The remainder of
AP-3, except for copies of three pages from the record (Rec. 1484, 1488,
1489),·includes drawings and maps that are not part of the record.

"(b) For purposes of this section, 'net density' is the number
of dwelling units per acre of land in actual residential
use and reserved for the exclusive use of the residents in
the development, such as common open space or
recreation facilities.

LUBA' s review of the challenged decision is limited to the record.

ORS 197.835(2). Petitioners have included in an appendix to the brief

numerous documents that appear not to be part of the record, and which

Petitioners rely on heavily in the substance of their arguments in their first

assignment of error. 13 The City moves to strike those appendices and any

argument that relies on them. AP-2; all ofAP-3 except copies of Rec. 1484,

1488-89; Petitioners' Opening Brief 13-14.

2. Net Density Calculation

Ee 9.8320(11)(a) provides the following approval criterion: "The

PUD complies with EC 9.2000 through EC 9.3915 regarding lot dimensions

and density requirements for the subject zone." The subject property is

zoned R-1, and in the R-1 zone, the maximum allowable density is 14

dwelling units per net acre. Table 9.2750. The method of calculating density

is set forth in the code at EC9.2751(1):

Motion to Strike1.

The City did not err in concluding the proposed PUD satisfied the
minimum net density requirement

Response to Petitioners' First Assignment of Error.D.1
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14The Planning Commission affirmed the Hearings Official with little
discussion: .

acreage of land considered part of the residential use (1) lands required to be

dedicated for right-of-way purposes, and (2) a sewer easement that runs

along the east border of the property. Rec, 1175-76. The staff did not,

however, exclude an EWEB water line easement from the net density

calculation. Public testimony to the Hearings Official argued that easements

cannot be built upon and therefore should not be counted as part of the

residential use in calculating net density. The Hearings Official concurred

with the applicant, and concluded that all easements are to be included. Rec.

55.14

c.
In all other circumstances, the planning director
shall round down to the previous whole number."

In determining the net density, the staff report excluded from the

3.

2.

"(c) For purposes of calculating net density:
1. The acreage of land considered part of the

residential use shall exclude public and private
streets and alleys, public parks, and other public
facilities.
In calculating the minimum net density required
for a specific lot or development site, the planning
director shall round down to the previous whole
number ..
In calculating the maximum net density allowed
for a specific lot or development site the planning
director shall round up to the next whole number
only for:
a. A lot or development site that is 13,50q

square feet or more in area;
b. A lot or development site that is not abutting

the boundary of, or directly across an alley
from land zoned R-1; and
Fractions of .75 or above.
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"The PC finds that the HO did not err in his calculation of net density
by not subtracting public easement areas, as asserted by the appellant.
Even if these additional areas are subtracted from the net denSIty
calculation, staff s analysis shows and PC affirms that the PUD
com1?lieswith the net density allowance in R-l zoning for 14units per
acre. ' Rec. 14. .

15 It is not entirely clear what easement areas Petitioners alle_gewere counted
that should not have been counted .. Before the Hearings Official, neighbor
opponents included. a chart that identified are.asthat they believed should not
have been counted ill the net density calculation. Rec.665.

16The appeal statement provides:

"The HearingOfficial erred in his calculation of the net density area
pursuant to EC 9.2751. For example, on page 35 of the decision the
Hearings Official excludes all easements from that calculation. The
net density provisions are intended to determine the amount of land
that is available to build;;because buildings are not allowed within
easements and areas dedicated for water, sewer, street and similar
public services, those areas must be excluded from the calculation."
~c. 336. .

26
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1 In their petition for review, Petitioners attempt to challenge not just

2 the City's decision to count easements in its calculation of net acreage.P

3 They also attempt to cast aspersions on the gross acreage number, which was

4 never even questioned by opponents at the local proceedings. The total

5 acreage number of 2.3 acres was used by all parties and decision makers

6 throughout the local proceedings. As mentioned above, appeals to this

7 Board are limited to the record. ORS 197.825(2). Further, the Eugene Code

8 limits the Planning Commission's review to those issues raised in the local

9 appeal statement. EC 9.7655(3). The sole issue with regard to net density

10 that was raised in the local appeal was whether the Hearings Official erred in

11 counting easements in his net density c~lculation.16 Accordingly, that is the

12 only issue that is before this Board.

13 The Hearings Official explained his interpretation that easements are

14 to be included for purposes of calculating net density as follows:

15
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17 The Hearings Official also found the garbage and emergency turnaround is
not 8; public facility and need no! be coun~e.d. Rec.55. Petitioners do not
specifically challenge those findings. Petitioners only challenge the CIty'S
determination WIthregard to the water line and sewer easements.

Petitioners challenge the Hearings Official's interpretation and offer

up what they allege is a "more reasonable" alternate interpretation.

Petitioners' Opening Brief 16-17. They assert that, under their

interpretation, an easement area for underground piping should be

"Similarly, the garbage and emergency turn around does not become a
public facility simply because it might be used by public entities
periodically. Those areas do not reasonably fall into the category of
'public facilities. '" Rec. 55.17

"The Hearings Official agrees with the applicant. Ee 9.2751(1)(c)(1)
uses the specific language 'public facilities.' The provision does not
include the word 'easements.' If the provision was intended to
exclude easements it would so state. Adding that concept to the
provision would violate ORS 174.010. Public facilities are not
defined in Ee 9.0500. However, 'public facility projects' are defined
in the Metro Plan. Those definitions contemplate above ground
physical structures such as water reservoirs, pump stations, and
drainage or detention ponds .: The Hearings Official has not been
directed to information in the record that would necessitate removing
the land area associated with easements where the infrastructure that
utilizes the easement is below ground. Therefore, none of the
easements identified by the opponents must be excluded from the net
density calculation - including the sewer easement on the eastern
·boundary.

"Ee 9.2751 (1)(c) sets forth areas that must be excluded from the net
density calculation. Those exclusions include, 'public and private
streets and alleys, public parks, and other public facilities.' The
neighbors assert that easements that might accommodate public
facilities like water and sewer lines must be excluded. The applicant
argues that easements are not the same as 'public facilities' and are
riot required to be excluded.
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18This finding is found in the staff report Rec. 1176,which the Hearings
Official incorporated into his decision: "The Hearings Official generally
concurs with Staff's findings for EC 9.8320(11)(a) and adopts those findings
b~ this reference consistent with the findings set forth below." Rec.54.
1 EC 9.8310(4)(a) provides:

considered a public facility and not counted toward the net density

calculation.

Petitioners' interpretation is based mainly on the language in the code

that provides that net density is the number of dwelling units per acre of land

in actual residential use "and reserved for the exclusive use of the residents."

They seem to be arguing that public utility easements are not "reserved for

the exc1usiveuse of the residents," as required under EC 9.2751(1)(b), and

therefore should be deducted from the acreage in residential use when

calculating net density. Petitioners' overly literal reading of the phrase

"reserved for the exclusive use of the residents," however, makes no sense'

when viewed in context with the rest of the net density provisions.

First, as the Hearings Official points out, EC 9.2751(1)(c) provides

specific items that are to be excluded from the net density calculation.

Easements are not mentioned in that list of items to be excluded. If

easements were meant to be excluded, the Hearings Official explained, they

would be included in.the list of exclusions from the "acreage of land

considered part of the residential use," in EC 9.2751(1)(c).

Second, the staff report found easements are specifically allowed to be
. 18counted, pursuant to EC 9.8310(4)(a). For purposes of calculating net

density in a proposed PUD, EC 9.8310(4)(a) provides that easements

benefitting the residents of the PUDmay be included in the density

calculations.19 The staff had determined that the EWEB water line easement

5

Page 27 - BRIEFOFRESPONDENT

1

2

3

4

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23'

24

25

26
CITY OFEUGENE
CITY ATTORNEY'S

QFACE
125 E. 8'" Avenue
Eugene, OR 97401

Phone (541) 682-8447
Fax (541) 682-5414



Page 28 _.:.BRIEF OFRESPONDENT

"(c) Cumulative Density. When final plans are to be
approved in phases, at no time shall the cumulative
residential density exceed the overall density per acre
established at the time of tentative plan approval."

"(b) Dedications. If it is demonstrated that lands dedicated
to the city will benefit residents of the proposed PUD,·
residential density calculations may include areas
dedicated to the public for recreation or open space.

"(a) Easement Calculations. If it is demonstrated that
easements will benefit residents of the proposed PUD,
residential density calculations may include areas in
easements, with the exception of private streets or
ingress/egress easements.

"(4) Density. Dwelling unit densities for PUDs shall be consistent
with Table 9.2750 Residential Zone Development Standards. The
calculation of the number of dwelling units allowed shall be
determined based on the following:

26
CITY OF EUGENE
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OFFice
125 E. 8'"Avenue
Eugene, OR 97401

Phona (541) 662.e447
Fax (541) 662·5414
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1 would benefit the residents of the PUD, as the water coursing through the

2 pipes within the easement would serve the residents of the PUD.

3 Accordingly, under EC 9.831O(4)(a), those easements were counted toward

4 the total residential acreage. Staff treated the 1954 20-foot wide sewer line

5 easement along the eastern boundary of the property differently. That

6 easement contains a 72" trunk line and does not specifically benefit the PUD

7 residents. Rec. 1267. Accordingly, staff excluded that easement from its net

8 density calculation. The Hearings Official, however, did not mention BC

9 9.8310(4)(a) (other than through his incorporation of staff findings), and did

10 not make the same distinction between easements thatbenefitted the PUD

11 residents and those that did not. That said, any differences between the staff

12

13
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I
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The City has a method of dealing with incremental development that

manages to balance the safety needs of the community, the financial burdens

placed on the public coffers, and stays within constitutional and local code

limitations. That method involves exacting property from developers when

and to the extent such exaction can be constitutionally justified 'in order to

pave the way for future street improvements. Where there is not an

immediate safety need to improve a street serving a proposed development, '

the City will not, indeed cannot, require immediate improvement of that

street. The City's approach in this case to exact right-of-way, based on a

finding that the right-of-way will be needed when and if any future

improvements occur, and to require an irrevocable petition for those future

improvements, is consistent with its practice, its local code and

constitutional mandates.

'I analysis (counting only easements that benefit the residents of the proposed

2 PUD) and the Hearings Official's analysis (counting all easements) are

3 immaterial. Under either approach, the proposal satisfies the net density

4 requirement. See; staff calculations at Rec. 1007-08; and Hearings Official

:) calculations at 54-55.

6 Finally, the proper question to be answered by the Board is not

7 whether Petitioners have proposed a "more reasonable" interpretation. The

8 Board is to review the interpretation set forth in the challenged decision and

9 determine whether it is correct. McCoy v. Linn County, 90 Or App at 275-

10 76. The City's interpretation that the easements in question were to be

11 counted in the acreage of land considered part of the residential use for

12 purposes of the net density calculation is correct and LUBA must affirm it.

13 V. CONCLUSION -
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Anne C. Davies, OSB # 910149
anne.c.davies@ci.eugene.or.us
Of Attorneys for Respondent City of Eugene

1 Accordingly, the City respectfully requests that the Board affirm the

2 challenged decision.

3 DATED this 9th day of July, 2014.
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There is one remaining undeveloped privately owned parcel (tax lot 200 on map
17042413)abutting the east end of Oakleigh Lane.and the north boundary of the
site west of the end of Oakleigh Lane. The City requires a:)0 foot dedication to
complete the required.Oakleigh Lane right-of-way on the existing street. Rather.
than continue that right-or-way dedication to the east end of the site, a "shadow

. plat" of the adjacent tax lot.:ZQO,sl!9,~sli9W:that property-could .develop and be .
served at the existing end' of Oakleigh.Lane. .Figure .1, att~~~ed, shows a how four.
flag lots could be developed along the west boundary oftaX:1ot 200,.Withan .
additional 9-foot dedication from Oakleigh Meadows ,fdr\i 'distance'of 116.5 feet ;:

, east of the end ofOakleighJ;,anefor:~:einvrgeii.~y tUIl.1ar~~~~.·...: v » '

. '. . '. _. ~::;:' :.I.:.,;:~.. ~,, .,

TheCity requires a Street Connectivity'Study (Section 9.~~i~;;(~J'$t?;(the"~~"
Eugene Code) to show thatthe intent of the provisions in·,$'e9.tibp.!;2;:~.~JS(l)ar~ '. ·
met with this proposal, . '~::"," ,:,~: ~','~

.: ':" " ....

. The following findings address subsection (2)(g)1~fE~gen~·.C6d¢~~i6815,:
Connectivity for Streets.: ' ,,' :

RE:. Street Connectivity Study, Oakleigh Meadows PUD.

Oakleigh Meadows PUD is' a 28-unit co-housing development located at the east'
end of Oakleigh Lane in the River Road area. Oakleigh Lane is.a dead-end ideal
street that runs approximately 1000 feet east from thecenterline of River Road;
one of four consecutive streets that terminate at City park land on the west bank of
theWillamette River. The street is has an oil-mat surface ~20-feet inwidth with
intermittent gravel shoulders which allow parking in some areas. There are 21
,fully developed residential properties along the street with commercial properties
. at the River Road intersection. There are no planned .streets within a quarter mile
of the site. Other than Oakleigh Lane th.ereare no existing streets that abut or
terminate at the development site. The Oakleigh Meadows PUD site is the last
undeveloped property on the south side of the street. All properties abutting.the
site to the south along existing McClure Lane are fully developed. Existing City
park land is immediately east of~~.site.

AUG 122013Will Dixon, AIA
Willard C. Dixon Architect, LLC
300Blair Blvd.
Eugene, OR 97402~4150

August6,2013

Access Engineering LLC

(.(
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August 6,2013Access Engineering LLC

Because the area between Oakleigh Meadows and River Road is fully developed, the only
available location fOT a future street connection is at the east end of both Oakleigh Lane and that
would not change the travel distances or usage of either street.

, (d) Streets are inl~rC01tllectedto reduce travel distance, promote the lise of alternative
modes-provide for efficient provision of utility and emergency services, and provide
for mor~ even dispersal of traffic. ' ,

The local function of the street is apparent from its 'oil-mat surface ~20-feet inwidth and the
dead-end sign' on the street name sign.

(c) Thefunction ofa local street is readily apparent to the user through its appearance
and design in order to reduce non-local traffic on local residential streets ..

The existing developments east of River Road and the Willamette River preclude any other street
connections except to Oakleigh Lane which has a direct connection to River Road, an arterial
street. '

(b) The layout of a street system does not create excessive travel lengths.

Tax lot 200 can accommodate an emergency. turnaround in the southwest comer ofa future
development with an additional right-of-way dedication from Oakleigh Meadow's.

(a) Streets are designed to efficientiy and safely accommodate emergency fire and
medical service vehicles. '

9.6815 Connectivity for Streets. ,
(l) Purpose and Intent. The street connectivity standards of E.G9.6815(2) Street

Connectivity Standards are established to ensure thC!tall of thefollowing are met:

, ,

In the context of a Type If or Type III la111use decision, the city shall grant an exception (0 the
standards in subsections (2)(b), (c) or (d) if the applicant demonstrates that any proposed
exceptions are consistent with either subsection 1. 01' 2. below:

1. The applicant has provided to the 'City,'at his or'her expense, a local street connection study
, that demonstrates:

a. That the proposed street system meets the intent of street connectivity provisions of this
land lise code as expressed inEC 9.6815(1),' and, ,

b. How undeveloped or pattially developed properties within. a 'quarter mile can be
adequately served by alternative street layouts.

Page 2Street Connectivity Study, Oakleigh Meadows PUD

('('.'



1441

App-5

. August 6, 2013AccessEngineering l:LC

'The Oakleigh Meadows access lane andthe access for tax lot 200 will be constructed to City
standards and provide appropriate storm water runoff.

(J) Where appropriate, the street system and its infrastructure should be utilized as an
.opportunity to convey and treat storm water runoff.

·Transit routes for the area exist on River Road.

(i) Streets identified asfuture transit routes should be designed to safely and efficiently
accommodate transit vehicles, thus encouraging the use of 'public transit as a
transportation' mode.

Oakleigh Meadows and the potential development of tax lot 209 will not change existing travel
patterns; an trips will use River Road.

Tax lot 200 is flat and open with a lirie of trees along the east and south boundaries. The shadow
( plat shows that the access to the.flag lots -avoids impact to natural features.

(II)Local circulation systems and land development patterns do-not detract from the
efficiency "0/adjacent collector streets or arterial streets which ate designed to
accommodate heavy traffic.

(g) Street design is responsive to topography and other natural features and avoids or
. . minimizes impacts to water-related resources and wildlife corridors. .

There are a number of pedestrian/bike connections to the park land along the river on nearby
parallel streets. A future bike/pedestrian connection tothe riverbank trail is provided. All
schools, commercial areas, employment centers, and other major attractors can be reached .via
·River Road. . .. ,

No new streets are proposed .. The Oakleigh Meadows P.U.D: site plan provides sidewalks
connecting to Oakleigh Lane and a bike/pedestrian path stubbed to the east-property line for
future connection to the riverbank traiL The site plan also shows an access lane that stubs to the
· south boundary of the site sh~uld the prope~ to t~e south redevelop.

(f) The street circulation pattern provides connections to andfrom activity centers such
as schools, .commercial areas, parks, employment ·centers, and other major.attractors.

(e) New streets are designed to meet the needs a/pedestrians and cyclists and encourage
walking and bicyclingas transportation modes, ... .

\.

Page JStreet Connectivity Study, Oakleigh Meadows PUD
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August 6, 2013Access Engineering LLC

Michael Weishar, PE
Access Engineering LLC

R&JeWS 6130114

Very truly yours,

. '

The above findings demonstrate that subsection (2)(g)1.a. and b. of'Eugene Code 9.6815.1s .
satisfied in that the proposed shadow plat of tax lot 200 meets the intent of street connectivity
provisions; 'and can be adequately served by an alternative street layout.

. Future development of tax.Iot 200 north of the site can be served by flag lots as shown in Figure
I, attached.

b. How undeveloped or partially developed properties within a quarter mile can be
adequately served by alternative street layouts. .

Page 4Street Connectivity Study, Oakleigh Meadows PUD .
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June 16, 2014

Ms. Kelly Burgess

Oregon Land Use Board of Appeals
DSL Building
775 Summer Street NE
Suite 330
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Dear Ms. Burgess,

Please find enclosed the original and four copies of my Intervenor-Petitioners’
Amended Petition for Review for LUBA No. 2004-001.

As directed by the board’s order of June 11, 2014, I have used 14-point Times New
Roman font for both text and footnotes, and limited the petition to 50 pages, not
counting the attachments.

Please accept my apologies for the incorrect formatting of my initial submission. I had
inadvertently looked at an old copy of the OAR, which had different requirements.

Thank you for your understanding and patience.

Sincerely,

Paul Conte
Intervenor-Respondents
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I. STANDING1

Intervenor-Petitioners (“Conte”) has standing under ORS 197.830(2) and (7)2

because on several occasions, including October 9, 2013, Conte submitted3

written testimony to the City of Eugene Hearings Official in opposition to the4

proposed PUD (City Exhibit PH-49 at Rec 1308); and Conte filed a timely5

Motion to Intervene, which LUBA granted in their Order dated May 1, 2014.6

II. STATEMENT OF THE CASE7

A. NATURE OF THE DECISION AND RELIEF SOUGHT8

The decision under appeal is that land use decision of Respondent (“City”)9

entitled “Final Order of the Eugene Planning Commission on Appeal:10

Oakleigh Meadows Cohousing PUD (PDT 13-1),” which became final on11

December 16, 2013, and which approved a Planned Unit Development for a12

proposed condominium development at the terminus of Oakleigh Lane.13

Conte seeks relief by way of a remand with instructions to the City to14

correct the errors enumerated in this appeal by providing adequate findings and15

conditions of approval to ensure the proposed PUD development meets all of16

the City’s PUD approval criteria, or the application is denied.17

B. SUMMARY OF ARGUMENTS18

FIRST ASSIGNMENT OF ERROR19

Decision erred in finding that the proposed PUD would provide safe and20
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adequate transportation systems through compliance with standards for streets1

and other transportation system elements.2

Subassignment of Error 1.A. The City did not adopt a condition of approval3

that would ensure the 45-foot right-of-way adjacent to the proposed4

development’s access point that the City’s findings required.5

Subassignment of Error 1.B. Decision did not properly apply street standards6

to Oakleigh Lane, as required by EC 9.8320(5)(a), 9.6820(4) and 9.6870.7

Subassignment of Error 1.C. Decision did not properly evaluate the8

requirements of EC 9.8320(5)(b) for pedestrian and bicycle circulation to9

adjacent and nearby residential areas, transit stops and neighborhood activity10

centers, with respect to Oakleigh Lane.11

Subassignment of Error 1.D. Decision failed to require a Traffic Impact12

Analysis as required by EC 9.8320(5)(c) and EC 9.8670.13

Subassignment of Error 1.E. Decision failed to adequately evaluate whether14

the PUD would be significant risk to public safety as required by EC 9.8320(6).15

Subassignment of Error 1.F. The Decision did not properly evaluate the16

requirements of EC 9.8320(11)(b) for Oakleigh Lane improvements.17

SECOND ASSIGNMENT OF ERROR18

Decision erred in finding that the proposed PUD would have minimal off-site19

impacts, as required by EC 9.8320(12).20
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THIRD ASSIGNMENT OF ERROR1

Decision erred in finding the proposed PUD would be reasonably compatible2

and harmonious with adjacent and nearby land uses, as EC 9.8320(13) requires.3

C. SUMMARY OF MATERIAL FACTS4

Conte accepts Petitioners’ Summary of Material Facts, with additions infra.5

The proposed PUD will result in 29 new dwellings. Rec 41, 44. “[T]he6

additional 29 residential units will increase the number of structures that access7

this [sic] Oakleigh Lane by over 100 percent.” Rec 1257.8

The east boundary of the subject property abuts undeveloped City9

parkland. Otherwise, the surrounding properties consist primarily of single-10

family dwellings on individual lots or undeveloped lots that have potential for11

future residential development (i.e. at the north end of Oakleigh Lane and12

abutting the west boundary of the subject property). Rec 24, 662-663.13

Oakleigh Lane – substandard conditions and not maintained14

All of the 29 proposed PUD dwellings will be accessible only from Oakleigh15

Lane. Rec 41, 44. Oakleigh Lane will provide the sole emergency access to the16

development. Rec 24. There are no planned streets within a quarter mile of the17

proposed PUD site. Rec 1439. The proposed PUD site is the furthest property18

from River Road on the south side of the street. Ibid.19

Oakleigh Lane is a narrow, substandard, dead-end lane, partially under20
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City of Eugene control and partially under Lane County control. Rec 647.1

According to Lane County Public Works, Oakleigh Lane is a “local access2

road,” which is “not a County road”; and the County is not required, and doesn’t3

intend, to keep their portion of the road in repair. Rec 647, 883-884, 1313.4

The Eugene portion is not an “adopted right-of-way” (Rec 1264), which5

means the City is not required, and doesn’t intend, to maintain their portion of6

the road because “the City does not maintain unimproved streets.” Rec 1172. In7

Eugene’s local street sub-classifications “[a]ccess lanes generally serve 25 or8

fewer homes” (Rec 680), as is the situation with Oakleigh Lane under current9

conditions but which will not be the case if the PUD adds 29 dwelling units.10

“EC9.6870 Street Width confirms that the required right-of-way width11

for Oakleigh Lane is 45 feet, based on the street functioning as a Low-Volume12

Residential Street.” Rec 39, 44. The Eugene Planning Commission (“EPC”)13

adopted findings confirming that “the street has not yet been designed and built14

to urban City standards and the projected ADT [Average Daily Traffic] is15

within the 250 to 750 range.” Rec 16.16

Exhibit A, incorporated herein, and based solely on evidence in the17

record, shows Oakleigh Lane’s varying right-of-way (“ROW”) from River18

Road to the proposed development site. Over three-fourths of the lane doesn’t19

meet the City’s 45-foot right-of-way standards, and over 225 feet immediately20
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to the west of the proposed development’s only vehicular access point has less1

than half the width required to meet City standards.2

The road has an oil mat surface, 18 to 20 feet wide, with intermittent3

gravel shoulders. Rec 1439, 1167, 883-884. As shown in Exhibit B,4

incorporated herein, both the ROW and pavement widths fall short of the5

standard for any street type other than an alley, as specified in adopted Design6

Standards and Guidelines For Eugene Streets, Sidewalks, Bikeways and7

Accessways, November 1999. Rec 892. The same standards appear in Eugene’s8

1999 Eugene Arterial and Collector Street Plan, “ASCP.” Rec 675. The ROW9

and paving width standards for Access Lanes and Low-Volume Residential10

Streets are adopted in Eugene Code at EC 9.65870. (See Exhibit B.)11

Oakleigh Lane has no gutters, curbs, sidewalks, public stormwater12

facilities or other improvements. Pedestrians, bicyclists and wheel-chair users13

must share the road with cars and other motorized vehicles. Rec 864, 883.14

Numerous residents park at least one vehicle on the shoulders of15

Oakleigh Lane, in many cases partially blocking the paved portion. Rec 682-16

683. Analysis by the Eugene Public Works Department (“PWD”) indicates that17

the paved surface must not be blocked by parked vehicles in order to ensure18

adequate and safe access by emergency vehicles. Rec 1268. Although19

technically, such parking is not allowed; the City cannot sign the lane for “no20
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parking” (and therefore cannot enforce no parking) because the City does not1

maintain unimproved streets, such as Oakleigh Lane. Rec 1172.2

Oakleigh Lane is over 1,000 feet long; and the distance from River Road3

to the proposed development’s only vehicular access point is over 850 feet4

(Rec 1439 and see Exhibit A), which is over twice the City’s 400-foot limit on5

the length of a cul-de-sac. Rec 9, 40. There are no connecting streets between6

Oakleigh Lane and East Hilliard Lane (which is parallel and to the north) or7

McLure Lane (which is parallel and to the south), and any future connecting8

street is precluded due to existing residential development. Rec 1262.9

Increased traffic volume from the proposed PUD10

There are 21 fully-developed residential properties, 19 of which are single-11

family homes, along both sides of Oakleigh Lane. Rec 864, 1439.12

According to the Institute of Traffic Engineers (ITE) Trip Generation13

Manual, 9th Edition, the Average Daily Trip (ITE-ADT) rate per dwelling for14

single-family, detached dwellings is 9.52. (ITE-ADT measures roundtrips.)15

Thus, the estimated total ITE-ADT for the 19 current households is16

180.88 (19 x 9.52). Rec 864.  These trips would be distributed among the17

current homes, which are spread out along the entire length of Oakleigh Lane.18

The ITE-ADT rate per dwelling for condominiums (ITE “use type” 230)19

is 5.81. Thus, the estimated total ITE-ADT for the 29 new dwellings in the20
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proposed PUD is 168.49 (29 x 5.81). Ibid.  Almost all of these roundtrips by1

PUD residents and visitors would travel the entire length of Oakleigh Lane.2

The resulting total traffic volume on Oakleigh Lane would thus almost3

double (1.9 times) from the current 181 ITE-ADT to a projected 350 ITE-ADT.4

The City determines appropriate street standards based on ranges of daily5

one-way trips, referred to as “Average Daily Traffic” (“City-ADT”),1 as shown6

in ASCP Table 2 in Exhibit B. The projected traffic volume of 700 City-ADT7

would put traffic volume on Oakleigh Lane at the high end of the City’s range8

(250-750 City-ADT) for a “Low-Volume Residential Street.”  Rec 448-449.9

The full impact of vehicle trips on Oakleigh Lane residents, other10

drivers, and pedestrians and bicyclists is directly proportional to the number of11

residences passed and other travelers encountered on the road. For comparison12

purposes, a relatively good approximation of the total impact of one trip is the13

number of residences passed by the vehicle making a trip. For example, a trip14

to or from the residence closest to River Road would pass no other residence;15

whereas a trip to or from the proposed development site would pass 1816

residences. Tallying the cumulative “pass-by” counts, the 19 current single-17

1 Because Oakleigh Lane has only one way in and out, City-ADT (one-way)
values are exactly twice ITE-ADT (roundtrip) values.
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family dwellings generate 3,218 pass-bys per day, while the 29 proposed1

dwelling units in the PUD would generate at least 6,065 pass-bys per day.2

Thus, the PUD would cause traffic impacts, as measured by average daily3

pass-bys, to almost triple (2.9 times) from 3,218 to 9,283. Rec 864-865.4

III. JURISDICTION5

The PUD approval was a land use decision that applied Eugene Code’s land6

use regulations in a discretionary manner. ORS 197.015(10)(a)(A)(iii)7

Accordingly, it is a land use decision subject to LUBA’s jurisdiction.8

IV. ARGUMENT9

FIRST ASSIGNMENT OF ERROR10

The City erred in finding that the proposed PUD would provide safe11

and adequate transportation systems through compliance with12

standards for streets and other transportation system elements.13

Issue raised below. The following appeal issues were raised below in14

testimony before the Hearings Official (Rec 647-648, 860-861, 868-871) and in15

the local appeal statement (Rec 320-3402).16

Standard of review. LUBA must remand or reverse the application of a land17

use regulation if the decision is not in compliance with applicable provisions of18

2 EC 9.8320(5) at Rec 323, EC 9.8320(6) at Rec 328, EC 9.8320(11)(b) at
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the land use regulations. ORS 197.835(8) The challenged PUD approval1

applies land use regulations and is therefore covered by this provision.2

ORS 197.835(9)(a) scope of review is applicable in this case, and LUBA3

must reverse or remand a land use decision if the final decision maker:4

§ (C) Made a decision not supported by substantial evidence in the5
whole record; [or]6

§ (D) Improperly construed the applicable law.7

LUBA owes no deference to the appointed Eugene Planning Commission who8

made the City’s final decision, and LUBA’s review must determine whether the9

City’s decision is correct, both as a matter of law and as to the findings.10

Willamette Oaks LLC v. Lane County, 63 Or LUBA 75 (2011).11

Introduction. The City failed to properly interpret and evaluate several12

approval criteria that require Oakleigh Lane to provide safe and adequate use13

by motorists, bicyclists, pedestrians and emergency vehicles. As a14

consequence, the City also failed to adopt adequate conditions of approval to15

ensure Oakleigh Lane would provide safe and adequate use by motorists,16

bicyclists, pedestrians and emergency vehicles after the PUD was developed.17

Before examining the Decision’s specific errors under each criteria, it’s18

important to understand the relevant context in order to properly follow the19

Rec 329 and Metro Plan policy F.26 at Rec 321.
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rules of construction in applying the applicable code provisions. ORS 174.010.1

EC 9.8320(6) provides a clear, overarching approval criterion for PUDs:2

EC 9.8320(6) The PUD will not be a significant risk to public health and3
safety, including but not limited to soil erosion, slope failure, stormwater or4
flood hazard, or an impediment to emergency response. (Emphasis added.)5

The Decision did not adequately evaluate the ability of Oakleigh Lane, from6

the development site to River Road, to avoid significant public safety risks and7

impediments to emergency response, if the PUD were developed.8

Based on the City’s adopted street standards, the Eugene Public Works9

Department (“PWD”) findings regarding the inadequate right-of-way and other10

evidence in the record, Oakleigh Lane must have a wider right-of-way and11

paving, as well as sidewalks, to be consistent with EC 9.8320(6). However, the12

Decision failed to adopt adequate conditions of approval to ensure Oakleigh13

Lane would meet the requirements of EC 9.8320(6).14

The approval criterion in EC 9.8329(6) is consistent with the15

overarching purpose of Eugene’s land use code:16

EC 9.0020 Purpose. The purpose of the land use code is to protect and17
promote the health, safety, and general welfare of the public and to18
preserve and enhance the economic, social, and environmental qualities19
of the community.” (Emphasis added)20

A second PUD approval criterion, EC 9.8320(5), echoes the requirements of21

EC 9.8320(6) with regards to transportation systems that serve or will be22
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impacted by a proposed PUD; and the subsections of this approval criterion1

provide specific standards that must be met for approval.2

EC 9.8320(5) The PUD provides safe and adequate transportation systems3
through compliance with the following:4

(a) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and5
Other Public Ways (not subject to modifications set forth in6
subsection (11) below).7

(b) Pedestrian, bicycle and transit circulation, including related facilities,8
as needed among buildings and related uses on the development site,9
as well as to adjacent and nearby residential areas, transit stops,10
neighborhood activity centers, office parks, and industrial parks,11
provided the city makes findings to demonstrate consistency with12
constitutional requirements. “Nearby” means uses within ¼ mile that13
can reasonably be expected to be used by pedestrians, and uses within14
2 miles that can reasonably be expected to be used by bicyclists.15

(c) The provisions of the Traffic Impact Analysis Review of EC 9.865016
through 9.8680 where applicable.17

The Decision did not adequately evaluate the ability of Oakleigh Lane, from18

the development site to River Road, to meet the standards under subsections19

EC 9.8320(5)(a), (b) and (c). The City also failed to adopt adequate conditions20

of approval to ensure Oakleigh Lane meets the applicable standards prior to21

PUD development.22

It’s important to note that EC 9.8320(5) requires that Oakleigh Lane23

meet all applicable standards before the PUD is developed; however, the code24

provisions do not require the developer to do anything beyond what is25

consistent with constitutional requirements in order to meet those requirements.26
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For example, although EC 9.6870 requires that Oakleigh Lane have a1

45-foot right-or-way, EC 9.6870 does not require the developer to acquire the2

ROW, or even be able to acquire the ROW. As LUBA explained in Butte3

Conservancy v. City of Gresham, 52 Or LUBA 550 (2006), the ROW might be4

provided through condemnation proceedings by the City or other means.5

Finally, PUD approval criterion EC 9.8320(11) also relies on specific6

public improvement standards adopted elsewhere in the code, which serve the7

purpose of protecting the health, safety and general welfare of the public.8

EC 9.8320(11) The PUD complies with all of the following:9
…10
(b) EC 9.6500 through EC 9.6505 Public Improvement Standards.11

EC 9.6505 Improvements–Specifications12
(3)(b) Streets and Alleys13
(4) Sidewalks14
(5) Bicycle Paths and Accessways.15

Eugene’s elected officials clearly intended that the three approval criteria in16

EC 9.8329(5), (6) and (11)(b) work in consort to ensure a proposed PUD17

development, such as the Oakleigh Meadows PUD, is served by one or more18

street(s) and other accessways that are adequate, safe, pose no significant risk19

to others and do not have impediments to emergency response vehicles.20

It would produce an absurd outcome to apply these criteria in such a21

manner that a new PUD at the end of Oakleigh Lane could be approved without22
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ensuring that Oakleigh Lane would be adequate, safe, pose no significant risk1

to others and did not have impediments to emergency response vehicles. Yet2

the Decision does just that. The Decision fails in numerous ways to provide3

adequate findings. (Sunnyside Neighborhood v. Clackamas Co. Comm., 280 Or4

3, 21, 569 P.2d 1063 (1977).) The Decision also fails to adopt adequate5

conditions of approval.6

Since Oakleigh Lane is the only street that provides access to the7

proposed PUD, it follows that the entire length of Oakleigh Lane – along8

which all traffic to and from the proposed PUD must travel – must be adequate,9

safe, pose no significant risk and not be an impediment to emergency response.10

It was unreasonable for the City to interpret the applicable code to apply11

approval criteria and standards to only the short segment of Oakleigh Lane12

adjacent to the proposed development site. The City’s interpretation leaves13

uncertain whether or not Oakleigh Lane will actually function in an adequate14

and safe manner after the proposed PUD is developed.15

The following sections demonstrate that, based on the City’s adopted16

street standards, the Eugene PWD evaluation of Oakleigh Lane and the17

preponderance of evidence in the record, Oakleigh Lane would fail to provide18

safe and adequate use unless widened and improved; and that the Decision19

failed to adopt adequate conditions of approval to ensure that sufficient right-20
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of-way and improvements were in place prior to the PUD being developed.1

Subassignment of Error 1.A. The City did not adopt a condition of2

approval that would ensure the 45-foot right-of-way adjacent to the3

proposed development’s access point that the City’s findings required.4

It is indisputable that the City’s adopted findings for EC 9.8320(5)(a) state that5

Oakleigh Lane would be unsafe unless the right-of-way were widened to 456

feet for at least fifty feet adjacent to the proposed PUD site. These findings are7

clearly and forcefully presented in the Eugene PWD referral comments of8

September 17, 2013. Rec 1255 to 1276. The staff comments were adopted by9

the Hearings Official and the EPC. Rec 9, 16, 41-42, 44.10

Based on the projected increase in traffic, the configuration and11

condition of Oakleigh Lane and the number of additional structures and12

residents that would be accessible only at the end of a 1,000-foot cul-de-sac,13

the PWD analysis concluded that:14

“It is in the public’s interest to have Oakleigh Lane consist of 45 feet of15
right-of way through the development site’s entry drive aisle and to consist16
of 33 feet beyond the drive aisle to the terminus of the street in order to17
ensure: safety for pedestrians, bicyclists and motorists traveling on Oakleigh18
Lane (a low-volume street); the efficient provision of emergency services;19
and that the proposed development and adjacent properties are accessible20
via Oakleigh Lane.”3 (Rec 1256-1257)21

3 PWD comments at Rec 1256-1258. Hearings Official copied cited text from
PWD comments. Rec 41-42. EPC incorporated these findings at Rec 9.
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Neither the EPC, the Hearings Official nor the applicant disputed this1

conclusion by PWD staff that Oakleigh Lane in its current configuration would2

not be safe after the increase in traffic that would arise if the PUD were3

developed. The PWD findings go on to emphasize this requirement in no4

uncertain terms and explicitly state that without additional right-of-way to5

widen Oakleigh Lane, the public using Oakleigh Lane would be “at risk”:6

“Because 45 feet of right-of-way is the minimum amount of right-of-way7
necessary to construct Oakleigh Lane in this manner as a low-volume street8
* * *  the public interest in safe vehicular, pedestrian and bicycle travel and9
emergency response and access will be at risk if the 22.5 and 13 foot strips10
of right-of-way are not dedicated.” (Rec 1257. Emphasis added.)11

PWD’s analysis clearly ties “public interest” to Oakleigh Lane meeting adopted12

ROW standards for streets with projected traffic in the “low-volume” range.13

The PWD analysis also explicitly states that, “without additional right-14

of-way,” the public “will not be assured of safe access via Oakleigh Lane.”15

“Without the additional right-of-way, Oakleigh Lane cannot be improved to16
the City’s minimum street design standards and the 164 new vehicle trips17
per day generated by the proposed development, along with the additional18
pedestrian and bicycle traffic generated by the proposed development, will19
not be assured of safe access via Oakleigh Lane.” (Ibid. Emphasis added.)20

Despite the above findings, the Decision’s conditions of approval are21

inadequate to ensure a 45-foot right-of-way for at least fifty feet adjacent to the22

proposed PUD site. Instead, the decision requires the dedication of only an23

additional 22.5 feet of ROW, which would result in a 42.5-foot ROW24
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(Rec 189), still less than the standard 45-foot ROW that the findings state is1

necessary for adequate and safe access. 4 The Decision cites to no basis for2

allowing the PUD to be developed with less ROW than the findings state is3

necessary, and the decision offers no explanation for how or when the4

additional 2.5 feet of ROW would be dedicated.5

The decision must be remanded for the City to impose an adequate6

condition of approval, consistent with its findings, that requires a 45-foot ROW7

for at least 50 feet adjacent to the proposed PUD site prior to PUD8

development, or explain why a 42.5-foot ROW is adequate. (The necessary9

condition does not have to require the developer to dedicate additional ROW.)10

Subassignment of Error 1.B. The Decision did not properly apply adopted11

street standards to Oakleigh Lane, as required by EC 9.8320(5)(a),12

EC 9.6820(4) and EC 9.6870.13

EC 9.8320(5) requires the proposed PUD to provide “safe and adequate”14

transportation systems through compliance with EC 9.6800 through EC 9.6875.15

Standards for cul-de-sacs. EC 9.6820 establishes standards for cul-de-sacs16

and emergency vehicle turnarounds. The following standards apply to Oakleigh17

Lane, which is a cul-de-sac over 1,000 feet long.18

4 See conditions 3 and 4 of the Hearings Official decision. Rec 189.
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(1) Except for streets that are less than 150 feet long and streets that will be1
extended in the future, all streets that terminate shall be designed as a2
cul-de-sac bulb or an emergency vehicle turnaround.3

(3) There shall be no cul-de-sacs more than 400 feet long from the center-4
line of the intersecting street to the radius point of the cul-de-sac bulb.5

(4) Public accessways to provide safe circulation for pedestrians, bicyclists6
and emergency vehicles shall be required from a cul-de-sac or7
emergency vehicle turnaround longer than 150’ in length when measured8
from the centerline of the intersecting street to the radius point of the cul-9
de-sac or to the center point of the emergency vehicle turnaround.10

“[T]hese standards do apply since the existing right-of-way is being required to11

be extended.” Rec 1261. Oakleigh Lane exceeds by 2½ times the maximum12

length allowed by EC 9.6820(3). Oakleigh Lane has no sidewalks or other13

“[p]ublic accessways to provide safe circulation for pedestrians [and] bicyclists.”14

The Decision erroneously found Oakleigh Lane met the requirements for15

an exception to EC 9.6820(3) and (4), standards that are intended to establish16

the safe and adequate transportation system required by EC 9.8320(5)(a). The17

EPC relied upon the following staff finding without additional analysis:18

“The PC finds that there is existing development to the south and natural19
resources to the east that warrant an exception to the cul-de-sac length,20
pursuant to EC9.6820(5).” Rec 9.21

The Hearings Official’s finding was more specific (at Rec 40):22

“The street connectivity exception also warrants an exception to the 400-23
foot maximum length of a dead-end street, pursuant to EC 9.6820(5)(b).”24

The exceptions at EC 9.6820(5) require either:25

(a) “Physical conditions preclude development of the connecting street”; or26
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(b) “Buildings or other existing development on the subject property or1
adjacent lands, including previously subdivided but vacant lots or2
parcels, physically preclude a connection now or in the future,3
considering the potential for redevelopment.”4

The Decision erred in granting an exception pursuant to EC 9.6820(5) because5

neither condition was met in this case. Natural resources to the east have no6

impact on Oakleigh Lane, which runs only west of the proposed development.7

And there is no development on the subject property or the property to the8

north that prevents a connecting street, as demonstrated by the applicant’s own9

street connectivity plan. Second Supplemental Rec 3.10

Furthermore, even if it were the case that there were no feasible11

alternative connection between the proposed development and River Road,12

other than Oakleigh Lane, that situation would justify an exemption only to13

EC 9.6820(3), but not to EC 9.6820(1) and (4).14

EC 9.6820(1) and (4) are clearly meant as requirements that must apply15

to a long, dead-end street, such as Oakleigh Lane, that exceeds the normal16

length limit. EC 9.6820(4) makes absolutely clear that the City Council meant17

to require improvements to long cul-de-sacs in order to “provide safe18

circulation for pedestrians, bicyclists and emergency vehicles” – exactly the19

same outcome that is required by the text of the EC 9.8320(5) PUD approval20

criteria that references EC 9.6820.21
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Right-of-way standards. The subject PUD must comply with the EC 9.68701

adopted standards for street right-of-way and improvements, as shown in2

Exhibit B, incorporated herein. Note that EC 9.6870 allows the City to require3

a greater, but not lesser, right-of-way width for PUD applications submitted in4

accordance with EC 9.8320 PUD approval, but the Decision cites no code5

provision that allows an exception to the requirements of EC 9.6870.6

The EPC failed to require Oakleigh Lane to meet the adopted standards:7

“The [E]PC finds that the HO was correct in his application of8
EC9.8320{5), as being limited in scope to compliance with the following: a)9
that EC9.6800 through 9.6875 can be met * * *. That said, the PC agrees10
that neither EC 9.8320(5)(a) nor EC9.6800 through 9.6875 require that an11
existing street must meet certain standards in order to serve a proposed12
development. EC 9.6870 only provides the required paving widths for13
certain types of streets when and if those streets are ever fully improved to14
City standards.” Rec 8.15

The EPC cited no basis for this interpretation of the code, other than expressing16

apparent agreement with the Hearings Official’s conclusion that Oakleigh Lane17

didn’t have to meet City standards in order to ensure “safe and adequate18

transportation systems.”5 The EPC finding also addresses only the paving19

5 The Hearings Officials finding stated:
“The opponents [sic] arguments fundamentally misconstrue the requirement

of EC 9.8320(5)(a) which is to ensure that a proposed development is
capable of dedicating sufficient land along the property frontage to meet the
right-of-way width requirements for that street designation. A ‘dedication’
is a form of legal ’taking’ of property for public use that is intended to
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width standard under EC 9.6870; and erroneously neglected to even address the1

right-of-way issue raised in the original hearing and in the local appeal.2

Ultimately, the City’s decision relies on a finding that approval criterion3

EC 9.8320(5) and subsection (a), which explicitly require that “[t]he PUD4

provides safe and adequate transportation systems through compliance with * *5

* EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other Public6

Ways” doesn’t really mean what it plainly says. To put this another way, the7

City’s decision appear to be based on an interpretation that:8

a) The code’s street standards have no bearing on a public street unless and9

until the street is being improved (which may never happen); and10

b) The EC 9.8320(5) requirement for a proposed PUD to have “safe and11

provide for public safety and offset impacts imposed by development.
Because EC 9.8320(5)(a) is concerned with the dedication of land for a
street, neither that provision nor EC 9.6800-9.6875 set forth standards that
an existing street must meet in order to serve a proposed development. By
its nature, a dedication only applies to the land that is subject to the given
land-use application. * * *

“* * * Oakleigh Lane need not have a dedicated 45 foot right-of-way and
associated paved surface from River Road to the subject property in order to
meet EC 9.8320(5)(a) because that provision is a standard for the ‘dedication’
of land, not a ‘service’ standard akin to level of service – LOS.” Rec 45.

The EPC, however, rejected the entire Hearings Official’s argument:
“To the extent the HO's decision concludes that EC 9.8320(5)(a) relates only to
the dedication of land, the [E]PC disagrees. EC 9.6800 through 9.6875 establish
standards for dedication, design and location of public ways, generally.” Rec 8.
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adequate transportation systems” can therefore be satisfied by1

indefinitely deferring any action to bring the only street serving the PUD2

up to City street standards.3

Such an interpretation would eviscerate the meaning from EC 9.8320(5) and4

subsection (a) and cannot have been the intent of the City Council.5

There’s also explicit context in Eugene Code that supports the plain6

language interpretation of EC 9.8320(5) and subsection (a). The purpose of7

EC 9.6870 is set forth in EC 9.6800 and states:8

“[s]ections 9.6800 through 9.6875 establish standards for the dedication,9
design and location of public ways to address the purpose of this land use10
code contained in EC 9.0020 Purpose.”11

As mentioned earlier, EC 9.0020 Purpose states:12

“The purpose of the land use code is to protect and promote the health,13
safety, and general welfare of the public * * *” (Emphasis added)14

The correct interpretation is that the purpose of EC 9.6800 through 9.6875 is to15

“establish standards for the dedication, design and location of public ways to”16

“protect and promote the health, safety, and general welfare of the public.”17

The language of EC 9.8320(5) echoes this purpose and is precisely why18

it relies on the standards in EC 9.6800 through 9.6875 being applied to, in this19

case, the only street that provides access to the PUD.20

The Decision must be remanded for the City to properly apply21
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EC 9.8320(5)(a) and EC 9.6820(4), EC 9.6870 and Table EC 9.6870 to the1

entirety of Oakleigh Lane from the development site to River Road.2

Subassignment of Error 1.C. The Decision did not properly evaluate the3

requirements of EC 9.8320(5)(b) with respect to Oakleigh Lane.4

EC 9.8320(5) requires the proposed PUD to provide “safe and adequate”5

transportation systems through compliance with the following subsection:6

EC 9.8320(5)(b) Pedestrian, bicycle and transit circulation, including7
related facilities, as needed among buildings and related uses on the8
development site, as well as to adjacent and nearby residential areas, transit9
stops, neighborhood activity centers, office parks, and industrial parks,10
provided the city makes findings to demonstrate consistency with11
constitutional requirements. “Nearby” means uses within ¼ mile that can12
reasonably be expected to be used by pedestrians, and uses within 2 miles13
that can reasonably be expected to be used by bicyclists.14

As legislative context, this requirement is directly supported by Metro Plan15

Policy F.26, which and requires the City to:16

“Provide for a pedestrian environment that is well integrated with adjacent17
land uses and is designed to enhance the safety, comfort, and convenience18
of walking.” (Metro Plan at III-F-9)19

Policy F.26 implements OAR 660-012-0045(3) whose “purposes * * * are to20

provide for safe and convenient pedestrian, bicycle and vehicular circulation21

consistent with * * * the function of affected streets * * *.” Rec 235-236.22

Accordingly, EC 9.8320(5)(b) cannot be limited to just the segment of23

Oakleigh Lane abutting the PUD because Oakleigh Lane’s function depends on24
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the configuration, condition and projected use along its entire length.1

The uses on River Road are less than 1/4 mile from the development site,2

and Oakleigh Lane provides the only direct route to/from River Road for3

pedestrians and bicyclists from the PUD and residences on Oakleigh Lane. The4

EPC failed to actually evaluate whether Oakleigh Lane would provide a “safe5

and adequate” pedestrian and bicycle route to River Road. The Decision states:6

“The constitutional findings address a future need for street improvements7
abutting the property, rather than any immediate need, based on safety8
issues or otherwise, associated with the proposed PUD. The [E]PC9
concludes that no additional right-of-way dedication or street improvements10
are necessary to meet the approval criteria. Based on these findings, the11
pedestrian, bicycle and transit circulation requirements of EC 9.8320(5)(b)12
are met.” Rec 9.13

Because EC 9.8320(5)(b) addresses bike/ped connections to nearby areas, the14

scope of this approval criteria cannot be limited to “street improvements15

abutting the property.” Instead the standard must necessarily encompass the16

entire length of Oakleigh Lane from the development site to River Road.17

The Hearings Official based his findings on the following interpretation:18

“The language of EC 9.8320(5) states: ‘[t]he PUD provides safe and19
adequate transportation systems through compliance with the following:’20
The underlined section demonstrates that the provision is limited by its own21
words to a requirement showing three things: * * * b) that pedestrian, bicycle22
and transit circulation can be achieved, * * *.” Rec 44.23

This interpretation impermissibly omits the code requirement that “safe and24

adequate” pedestrian, bicycle and transit circulation can be achieved, and the25
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Hearings Official failed to evaluate that aspect of the entirety of Oakleigh Lane.1

The Hearings Official also erred in his statement:2

“Once again, the Hearings Official has not been directed to evidence that3
shows that pedestrian safety will necessarily be decreased to unacceptable4
levels simply because 164 ADT are added to Oakleigh Lane.” Rec 47.5

The PWD analysis, excerpted supra, provided substantial evidence that without6

widening Oakleigh Lane, “pedestrian and bicycle traffic generated by the7

proposed development, will not be assured of safe access via Oakleigh Lane.”8

The PWD analysis further contradicts the Hearings Official:9

“[w]ithout the additional right-of-way, Oakleigh Lane cannot be improved10
to the City’s minimum street design standards and the 164 new vehicle trips11
per day generated by the proposed development, along with the additional12
pedestrian and bicycle traffic generated by the proposed development, will13
not be assured of safe access via Oakleigh Lane.” Rec 1257.14

The PWD analysis cited supra made clear that 45 feet of right-of-way was15

necessary to ensure safety for pedestrians and bicyclists on Oakleigh Lane.16

The Hearings Official also relied upon the following staff findings:17

“With regard to bicycles and pedestrians traveling westward on Oakleigh18
Lane toward transit services on River Road, referral comments from Public19
Works staff state that, for unimproved local streets in the River Road area20
(i.e., streets that lack sidewalks and have not been striped to identify21
dedicated travel lanes), the expectation is that pedestrians and bicyclists will22
share the paved surface with vehicles. Additionally, there is a tendency on23
dead end streets such as Oakleigh Lane, for motorists to travel at slower,24
more cautious speeds, because of the perceived narrowness of the street.25

“Public Works staff confirm that, until such time that property owners elect26
to improve Oakleigh Lane to full City standards (including sidewalks), the27
existing paved surface of Oakleigh Lane will continue to adequately provide28
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for vehicle and pedestrian traffic, as well as for emergency vehicles and1
delivery services, provided the paved surface is  not blocked by parked2
vehicles. With regard to public comments received about vehicle parking3
occurring on the shoulders of the roadway, Public Works staff notes that,4
technically, such parking is not allowed. The street could be signed for no5
parking as part of improving the street, but not before, because the City does6
not maintain unimproved streets.” Rec 46-47.7

This staff statement directly conflicts with the more specific and thorough8

evaluation provided by PWD traffic engineers as the justification for the9

exaction of right-of-way and future improvements on and adjacent to the10

northern area of the development site. Inescapably, if the conclusory statements11

in the staff finding (just cited) were true, then the City would have no12

justification for imposing Conditions of Approval 3, 4 and 7 at Rec 83.13

Instead, despite numerous disclaimers by the City, the only reasonable14

conclusion about the PWD analysis is this: 45 feet of right-of-way is what’s15

necessary for the last fifty feet of Oakleigh Lane to be adequate and safe; and16

therefore that longer part of Oakleigh Lane leading to and from the final fifty17

feet must be as wide. There will be almost twice the traffic on the section of18

Oakleigh Lane closest to River Road than on the section adjacent to the PUD.619

Further, although the above staff statement is lengthy, it doesn’t provide20

6 While there may be factor(s) that would require wider or narrower ROW on
parts of Oakleigh Lane, the record contains no claim or evidence to suggest
that’s the case. If such factors exist, the City must explain them on remand.



26

a shred of evidence that supports the conclusion. The few bits of actual1

evidence in this statement support the PWD’s more thorough assessment with2

respect to the need for wider right-of-way. For example, this statement asserts3

that the “expectation is that pedestrians and bicyclists will share the paved4

surface with vehicles” and yet admits that there is illegal parking on the right-5

of-way and the City cannot even post “No Parking” signs. Under such6

conditions, there are going to be unavoidable conflicts in the roadway; and in7

some of those situations, the pedestrian won’t be able to step off the roadway8

due to a car parked on the roadside. With this possibility, Oakleigh Lane cannot9

be a “safe” route for pedestrians; and this is one obvious reason why Oakleigh10

Lane needs a wider right-of-way to be safe as the amount of traffic doubles.11

Motorists may or may not travel more slowly on some dead-end streets;12

however, the record contains no probative and relevant evidence specific to13

Oakleigh Lane under current or future configurations. There also is no14

evidence in the record that this phenomenon, even if true, would actually15

provide for “safe and adequate transportation systems for pedestrian and16

bicycle” users on Oakleigh Lane after the PUD is built at the end of the road, as17

required by EC 9.8320(5)(b). If the PUD’s consistency with EC 9.8320(5)(b)18

were justified, based on this phenomenon, then the City’s justification for19

Conditions of Approval 3, 4 and 7 would necessarily be invalid.20
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The staff statement also depends entirely on the condition – “provided1

the paved surface is not blocked by parked vehicles” – for the conclusion that2

the paved surface of Oakleigh Lane would continue to adequately provide for3

vehicle and pedestrian traffic, as well as for emergency vehicles and delivery4

services. Yet in the very same paragraph, the staff statement makes clear that5

the necessary condition cannot be ensured. Thus, this statement is in no way6

reliable, probative and substantial, as required for adequate findings.7

The Hearings Official also relied upon the applicant’s claim that:8

“the queuing effect of having a single travel lane along Oakleigh Lane is9
likely to result in lower speeds and acceptably safe conditions for10
pedestrians.” Rec 47.11

This assertion came from the applicant’s attorney, not a traffic engineer or12

anyone with any relevant expertise on this issue. Moreover, it was not based on13

any evidence or analysis specific to Oakleigh Lane and doesn’t even claim14

anything stronger than that it is “likely” to result in safe conditions. To satisfy15

EC 9.8320(5)(b), the applicant would have to provide substantial evidence that16

the “queuing effect” would ensure safe conditions.17

Furthermore, if the “queuing effect” were adequate to create safe18

conditions, the PWD traffic engineers would presumably have relied on that19

same effect and would not have found that Oakleigh Lane needed widening and20

improvements to ensure safety. In fact, the full citation for the “queuing effect”21
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does not even claim that it “results in … acceptable safe conditions for1

pedestrians” in any way shape or form. All the Eugene Local Street Design2

Standard states is the following:3

“This queuing effect has been found to be an effective and safe method to4
reduce speeds and non-local traffic.” Rec 894.5

In other words, the queuing effect may reduce speeds and non-local traffic, but6

there’s no assurance regarding a pedestrian or bicyclist’s safety when they must7

use the same roadway as vehicles. Quite the contrary – the cited standard8

actually makes clear that the street must be designed and striped for a single9

traffic lane and at least one parking lane:10

“The single traffic lane is intended to create a ‘queuing street’, such that11
when opposing vehicles meet, one of the vehicles must yield by pulling into12
a vacant portion of the adjacent parking lane.” Ibid.13

The cited standard also says nothing about a “queuing street” that does not14

have sidewalks and therefore forces pedestrians to walk in the street.15

Oakleigh Lane clearly does not meet the standards for a “queuing street,”16

and thus the “queuing effect” is not at all relevant to this case unless the City17

were to impose adequate conditions of approval for the entirety of Oakleigh18

Lane to have the necessary right-of-way, striped lanes and sidewalks to meet19

the standards for a safe and adequate “queuing street.”20

In sum, both the EPC and the Hearings Official ignored substantial21
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evidence from the PWD analysis that indicates Oakleigh Lane would require1

widening and improvements to meet the requirements of EC 9.8320(5)(b). The2

Decision failed to thoroughly evaluate the issues and relied on invalid and3

irrelevant “evidence” as the basis for the decision. The decision must therefore4

be remanded for the City to properly apply EC 9.8320(5)(b) to the entire5

portion of Oakleigh Lane between the development site and River Road and to6

rely on reliable and probative evidence in its findings.7

Subassignment of Error 1.D. The Decision failed to require a Traffic8

Impact Analysis as required by EC 9.8320(5)(c) and EC 9.8670.9

EC 9.8320(5) requires the proposed PUD to provide “safe and adequate”10

transportation systems through compliance with the following subsection:11

(c) The provisions of the Traffic Impact Analysis Review of EC 9.865012
through 9.8680 where applicable.13

The Decision failed to apply the following provision for requiring a TIA:14

EC 9.8670 Applicability.15
* * *16

(2) The increased traffic resulting from the development will contribute to17
traffic problems in the area based on current accident rates, traffic18
volumes or speeds that warrant action under the city’s traffic calming19
program, and identified locations where pedestrian and/or bicyclist20
safety is a concern by the city that is documented. (Emphasis added.)21

The PWD analysis supra included extensive conclusions, which were adopted22

by the Hearings Official. Among these are findings documenting the City’s23
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specific concerns about bicycle and pedestrian safety on Oakleigh Lane:1

“Public Works staff indicates that the applicant’s proposal is sufficient to2
accommodate the turnaround, but not the area necessary to extend the3
sidewalk along the south side of the turnaround, to separate pedestrians4
from vehicles and provide a safe public walking surface for the residents of5
the proposed development.” Rec 39. And:6

“Improving Oakleigh Lane to these [City] standards will allow for two-way7
vehicular and bicycle traffic [and] will provide separation between vehicular8
traffic and pedestrians ….” Rec 41. (Emphasis added.)9

Thus, the condition of EC 9.8670(2) is met, and a TIA is required.10

The EPC simply relied on the Hearings Official’s findings. Rec 9. The11

Hearings Officials findings include patently incorrect statements, such as:12

“… the strong assertion that an increase in ADT will result in traffic13
accidents or actual danger to pedestrians and bicyclists is not supported by14
evidence in the record.15

…16
Contrary to Mr. Conte’s assertion, Staff’s position that there are no traffic17
safety concerns associated with the proposal or Oakleigh Lane is some18
evidence that a TIA under EC 9.8670(2) is not necessary.  Public Works did19
a lengthy and thorough analysis of traffic conditions that is largely repeated20
in the Staff report.  Neither Mr. Conte nor any other party submitted21
evidence to the contrary, and that is what is required in order for Staff or the22
Hearings Official to determine that EC 9.8670(2) might be implicated by23
this application.  ” Rec 48-49.24

The PWD conclusions, cited in opposition testimony below, provide25

substantial, reliable and probative evidence of a documented City concern26

about pedestrian and/or bicyclist safety. The PWD’s “thorough analysis of27

traffic conditions” relied upon as the primary evidence for the Hearings28

Official’s findings, in fact, concluded exactly the opposite of what the Hearings29
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Official implies – the PWD identified serious safety concerns with the current1

configuration of Oakleigh Lane. The Hearings Official ignored this evidence.2

In addition, the Hearings Official made the following erroneous finding:3

“Those implicit assumptions are that under EC 9.8670(1), a proposal will4
not potentially create unsafe traffic conditions unless the development will5
increase peak vehicle trips by more than 100 trips.” Ibid.6

Neither the code nor any reasonable analysis would justify this assumption.7

The correct assumption under EC 9.8670(1) is exactly the reverse: A proposal8

will potentially create unsafe traffic conditions when the development would9

increase peak vehicle trips by more than 100 trips – that’s one of the reasons a10

TIA is required for developments that meet this condition. But the converse is11

not necessarily true, i.e., when the development would increase peak vehicle12

trips by 100 or fewer trips, there is no basis to conclude that there is no13

potential for unsafe traffic conditions.14

Obviously, if the Hearings Official’s interpretation of EC 9.8670(1) were15

correct, the triggering conditions of EC 9.8670(2) and (3) would be entirely16

unnecessary. However, that interpretation would conflict with the ORS 174.01017

requirement that: “where there are several provisions or particulars such18

construction is, if possible, to be adopted as will give effect to all.”19

In dismissing EC 9.8670(2), the Hearings Official provides an20

incomplete statement of the provisions in this code section:21
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“Under EC 9.8670(2), it is implied that a TIA and associated mitigation1
measures do not need to be considered unless there is evidence of2
“problems” caused by accident rates, traffic volumes or speed.” Ibid.3

The Hearings Official completely neglected to consider the last part of the4

EC 9.8670(2) text, which also triggers a TIA: “* * * identified locations where5

pedestrian and/or bicyclist safety is a concern by the city that is documented.”6

The Hearings Officials omission was impermissible under the ORS 174.0107

requirement to not “omit what has been inserted.”8

In summary, the Hearings Official never even evaluated the relevant9

TIA-triggering condition in EC 9.8670(2), and he ignored substantial and10

probative evidence that the “trigger” condition was met in this case. As a result11

the City erroneously failed to require the necessary TIA.12

It bears noting that a TIA would have provided location-specific data and13

analysis, including current and projected volumes of vehicle, pedestrian and14

bicycle traffic, and the interactions among these modes of travel. Thus, a TIA15

analysis would have provided the probative evidence required to conclude16

whether or not widening of, and/or improvements to, Oakleigh Lane were17

necessary to be consistent with the traffic and safety-related approval criteria.18

The Hearings Official erred by not requiring the TIA, and then he relied on19

erroneous findings to conclude no widening or improvements were necessary.20

The decision must be remanded for the City to properly evaluate21
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EC 9.8320(5)(c) and require a TIA, based on the provision of EC 9.8670(2)1

that requires a TIA for “identified locations where pedestrian and/or bicyclist2

safety is a concern by the city that is documented.”3

Subassignment of Error 1.E. The Decision failed to adequately evaluate4

whether the PUD would be a significant risk to public safety as required5

by EC 9.8320(6).6

EC 9.8320(6) requires that the “PUD will not be a significant risk to public …7

safety, including but not limited to … an impediment to emergency response.”8

The EPC simply relied on the Hearings Official’s findings. Rec 10. The9

Hearings Official did not directly evaluate emergency response and traffic10

safety issues that were raised below, and instead relied on staff findings. Rec 50.11

The staff findings (Rec 49-50) provide no analysis at all of the12

configuration of Oakleigh Lane with respect to either public safety or13

emergency response. Instead, the staff findings (and therefore the City’s14

Decision) rely on staff findings for EC 9.8320(5)(b) and (11)(b).15

When findings for one criterion rely on findings for a separate criterion,16

the decision must identify the specific findings for the referenced criterion that17

are being relied upon and must explain how those findings ensure consistency18

with the subject criterion. In this instance, neither the EPC, Hearings Official19

nor the staff provided the required explanation for an adequate finding.20
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The City specifically erred in not explaining how the current1

configuration of Oakleigh Lane would not be an impediment to emergency2

response when the PWD’s analysis explicitly found that “emergency response3

and access will be at risk” unless Oakleigh Lane’s right-of-way was widened4

and the road improved. Nothing in the staff findings for EC 9.8320(5)(b) and5

(11)(b) could reasonably be construed as adequately addressing this issue.6

In the staff comments under EC 9. 320(5)(b), staff cites to a PWD7

statement that “the existing paved surface of Oakleigh Lane will continue to8

adequately provide for * * * emergency vehicles and delivery services,9

provided the paved surface is not blocked by parked vehicles.” Rec 46. But the10

same statement admits that nothing ensures the paved surface would not11

blocked by parked vehicles at the time an emergency vehicle travels down or12

back on Oakleigh Lane. Thus, the PWD statement does not provide an13

adequate finding. There is also no explanation in the referenced findings of14

how such the conclusory statement related to EC 9.8320(5)(b) squares with the15

more extensive analysis provided in the PWD justification of the exactions.16

The assertion that “Oakleigh Lane will continue to adequately provide for17

… emergency vehicles” is simply a conclusory statement that is inconsistent18

with the more thorough analysis provided in the same document to justify the19

exaction of right-of-way. Lane County and City public works staff also make20
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clear that Oakleigh Lane will not be maintained even after the PUD is1

developed. Rec 883-884, 1172. Thus, the Decision’s finding that this already2

deficient road will “continue” to be adequate is contrary to the preponderance of3

evidence and wholly unreasonable.4

Furthermore, in interpreting the requirements of EC 9.8320(6), the EPC,5

Hearings Official and staff failed to consider the context that clearly shows6

City Council’s intent, including the requirements of EC 9.8320(5) and7

EC 9.8320(5)(b), and the purpose statements set forth in EC 9.0020 and8

EC 9.6800. Additional context in this particular case can be found in the9

provisions of EC 9.6820(4), described supra, that state “[p]ublic accessways to10

provide safe circulation for pedestrians, bicyclists and emergency vehicles shall11

be required from a cul-de-sac * * * longer than 150’ in length.”12

The decision must be remanded for the City to properly evaluate13

EC 9.8320(6) and to require adequate right-of-way, sidewalks and other14

improvements on Oakleigh Lane between the development and River Road, so15

that the resulting vehicular, bicycle, pedestrian and emergency vehicle traffic16

on Oakleigh Lane is not at risk.17

Subassignment of Error 1.F. The Decision did not properly evaluate the18

requirements of EC 9.8320(11)(b) with respect to Oakleigh Lane.19

EC 9.8320(11) requires that the PUD complies with all of the following:20
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(b) EC 9.6500 through EC 9.6505 Public Improvement Standards.1
EC 9.6505 Improvements–Specifications2

EC 9.6505(3)(b) Streets and Alleys3
The developer shall pave streets and alleys adjacent to the4
development site to the width specified in EC 9.6870 Street Width,5
unless such streets and alleys are already paved to that width,6
provided the City makes findings to demonstrate consistency with7
constitutional requirements. * * *8

EC 9.6505(4) Sidewalks9
Sidewalks shall be located, designed and constructed according to10
the provisions of this land use code, the Design Standards and11
Guidelines for Eugene Streets, Sidewalks, Bikeways and12
Accessways, construction and design standards adopted pursuant to13
Chapter 7 of this code, and other adopted plans and policies.14

EC 9.6505(5) Bicycle Paths and Accessways.15
Bicycle Paths and Accessways shall be designed and constructed16
according to provisions of this land use code, the Design Standards17
and Guidelines for Eugene Streets, Sidewalks, Bikeways and18
Accessways, construction and design standards adopted pursuant to19
Chapter 7 of this code, and other adopted plans and policies.20

With respect to EC 9.6505(3)(b), as explained previously, the City required the21

dedication of only 22.5 feet of right-of-way, adjacent to the development site.22

That would result in a total right-of-way of 42.5 feet, which is less than23

required by the standards in EC 9.6870. Rec 83. Therefore, the Decision did24

not ensure that the proposed development would comply with EC 9.6505(3)(b).25

With respect to all three requirements, the Decision erred by requiring26

only an irrevocable petition for future improvements in the unlikely27

circumstance that the City brings Oakleigh Lane up to the standards for a Low28

Volume Residential Street. All three requirements must be met before the PUD29
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is developed and not left to the indefinite future. Ibid.1

The decision must be remanded for the City to require the developer to2

provide adequate right-of-way, sidewalks and other improvements on Oakleigh3

Lane adjacent to the development site before the PUD is in use.4

The City’s argument for ignoring the PWD analysis5

The City’s findings for EC 9.8320(5)(b), (6) and (11)(b) (as well as for6

EC 9.8320(12) and EC 9.8320(13), discussed under the Second and Third7

Assignments of Error infra) rely on an erroneous assertion that PWD’s findings8

cited supra are irrelevant to the approval criteria addressed in this appeal.9

For example, the Decision found for EC 9.8320(5)(b):10

“The [E]PC finds that the constitutional findings in the Public Works11
[Department] referral comments are limited to justification for a12
proportional right-of-way exaction along the frontage of the subject13
property that would accommodate future public street improvements. The14
constitutional findings address a future need for street improvements15
abutting the property, rather than any immediate need, based on safety16
issues or otherwise, associated with the proposed PUD. The PC concludes17
that no additional right-of-way dedication or street improvements are18
necessary to meet the approval criteria. Based on these findings, the19
pedestrian, bicycle and transit circulation requirements of20
EC9.8320(5)(b)are met.” (Rec 9)21

The Decision found similarly for EC 9.8320(6):22

“Based on the previous determination under the second assignment of error23
about the limited scope of the PW[D] constitutional findings for right-of-24
way exaction, the PC finds no basis in the record to require additional right-25
of-way dedication or street improvements. The PC concludes that the HO’s26
conditions for right-of-way dedications and irrevocable petitions address a27
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future need for street improvements, rather than any immediate need1
associated with the proposed PUD.” (Rec 10)2

The Decision again found for EC 9.8320(11)(b):3

“The PC finds that the HO did not err in finding compliance with4
EC9.8320(11)(b). As confirmed under the second assignment of error, the5
PC determines that the PW referral comments are not evidence of a safety6
concern under existing or proposed conditions.” (Ibid)7

The Decision reiterated essentially the same findings near its conclusion. Rec 15.8

In all of these findings, the City made a fundamental error by relying on a9

conclusion that the “findings in the Public Works [Department] referral comments10

are limited to justification for a proportional right-of-way exaction” and the11

“findings included in the staff report and PW[D] referral comments (Pages 2-4 of12

Exhibit PH-30) were adopted to justify exaction from the applicant.”13

While it’s true that the City used the PWD analysis only to justify14

exaction, the analysis nevertheless reached a substantial and probative conclu-15

sion – which the City adopted – that “[w]ithout the additional right-of-way,16

Oakleigh Lane cannot be improved to the City’s minimum street design stan-17

dards and the 164 new vehicle trips per day generated by the proposed develop-18

ment, along with the additional pedestrian and bicycle traffic generated by the19

proposed development, will not be assured of safe access via Oakleigh Lane.”20

Note that the PWD conclusion describes what’s required to ensure “safe21

access via Oakleigh Lane.” PWD’s analysis did not limit this conclusion to22
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“safe access at the entry to the development site from Oakleigh Lane.” Nor did1

PWD make any claim or provide any explanation that the section of Oakleigh2

Lane where the right-of-way dedication was required was any different than the3

rest of Oakleigh Lane between the development site and River Road.4

Facts are facts; and when the City finds that, without being widened,5

Oakleigh Lane is unsafe in order to justify an exaction, the City cannot then6

ignore that finding when the City evaluates the application’s compliance with7

approval criteria that require the PUD be served by a safe and adequate street.8

Although the PWD findings do not state explicitly that Oakleigh Lane9

would be unsafe after the PUD is developed unless all or most of Oakleigh10

Lane is also widened from the development site to River Road, such a11

statement is unnecessary for Conte’s argument since no other reasonable12

conclusion can be drawn from the PWD findings. To conclude otherwise would13

require a finding that the lack of adequate right-of-way immediately adjacent to14

the development’s northern property line is the only deficiency on Oakleigh15

Lane that would warrant PWD’s findings that “safe vehicular, pedestrian and16

bicycle travel and emergency response and access will be at risk” and “the 16417

new vehicle trips per day generated by the proposed development, along with18

the additional pedestrian and bicycle traffic generated by the proposed19

development, will not be assured of safe access via Oakleigh Lane.”20
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Despite the fact that the City used the PWD analysis only for the purpose1

of supporting exaction of “the 22.5 and 13 foot strips of right-of-way” that the2

City imposed as a condition of approval, there is nothing at all in the PWD3

comments asserting that it is only the lack of these two right-of-way strips that4

would put at risk “safe access via Oakleigh Lane.” Applying consistent5

reasoning for all or most of Oakleigh Lane from the development site to River6

Road would lead inevitably to similar conclusions – i.e., Oakleigh Lane will be7

inadequate and potentially unsafe unless all (or at least most) of the lane meets8

the City’s adopted right-of-way standards for the projected volume of traffic.9

It would be absurd to conclude that Oakleigh Lane would be inadequate10

and potentially unsafe solely because the lane doesn’t meet City right-of-way11

standards for the final fifty or so feet.12

At the very least, given the PWD conclusions regarding the implications13

of an insufficient right-of-way at the end of Oakleigh Lane, the City must at14

least conduct an adequate analysis of the substandard right-of-way on the15

longer portion of Oakleigh Lane and provide an explanation for why a different16

conclusion regarding the impacts on adequacy and safety is warranted. The17

City must also explain how an unmaintained street will remain adequate and18

safe with twice as many vehicles running over it for years to come.19

The City cited to several other statements in the PWD comments that are20
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clearly inconsistent with the extensive findings that were adopted to support1

exaction. These PWD statements are addressed specifically under other2

sections in this petition; but in general, the City cannot rely on selected3

excerpts from their own analysis that are inconsistent with the more substantial4

findings the City relied upon for exaction.75

The City conflated approval criteria and exaction6

The Hearings Official and EPC mistakenly conflated the approval criteria’s7

various requirements for an adequate and safe street with the constitutional8

limits on exactions. While the City was correct that it could not exact more than9

a proportional share of right-of-way dedications and street improvements, the10

City can – and was required to – ensure the PUD would be served by a safe and11

7 LUBA has previously recognized limits on the City’s reliance on statements by
staff that are conclusory and inconsistent with substantial conflicting evidence:

“While the hearing official is entitled to rely on the expert opinion of the
county sanitarian, where opponents have offered a detailed explanation for
why the subject property may not be able to accommodate the required
expansion and replacement drain-field, we agree that more than an unex-
plained expression of belief that it will be possible is required. Bartels v. City
of Portland, 20 Or LUBA 303, 308 (1990).  There may well be adequate
responses to all of the concerns expressed about the property’s ability to
accommodate the required drain-field expansion and any required replacement
drain-field.  But those responses are not present in the hearing official’s
decision or in any evidence in the record that has been brought to our atten-
tion.  Remand is required so that the hearing official may explain why those
concerns are not well taken.” Phillips v. Lane County, 62 Or. LUBA 92 (2010)



42

adequate street. These are separate actions, and the City cannot waive1

conformance with approval criteria ensuring public safety just because it2

cannot exact from the applicant all that would be necessary to meet the criteria.3

LUBA dealt with the distinction between these two aspects of adequate4

street access in In Butte Conservancy v. City of Gresham, supra. Butte5

Conservancy addressed the petitioner’s argument that City of Gresham was6

required to deny the applicant’s development proposal because the applicant7

could never secure from other property owners (who opposed the development)8

the right-of-way necessary to meet Gresham’s street access requirements.9

LUBA held that City of Gresham could require adequate right-of-way to10

meet the street access approval criterion through conditions of approval, and11

then could approve the application, based on those conditions of approval –12

even if the only likely means the developer had to acquire the right-of-way was13

by persuading the City to condemn portions of the other property owners’ land.14

LUBA summarized what would be sufficient, in the present case, for the15

City of Eugene to approve the Oakleigh PUD:16

“In our view, it is sufficient for the local government in such circumstances17
to (1) adopt findings that establish that fulfillment of the condition of18
approval is not precluded as a matter of law, and (2) ensure, in imposing the19
condition of approval, that the condition will be fulfilled prior to final20
development approvals or actual development.” (Emphasis added.)21

Conte does not argue that achieving the necessary right-of-way is precluded as22
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a matter of law (and therefore the application must be denied). But Conte does1

argue that the City is required to impose conditions of approval to ensure that2

Oakleigh Lane has sufficient right-of-way and improvements for adequate and3

safe use prior to actual development, as required by PUD approval criteria.4

Although the present case has a different focus than in Butte5

Conservancy, LUBA’s decision in Butte Conservancy nonetheless shows that6

the City of Eugene was not prevented from adopting similar conditions of7

approval (as the City of Gresham had adopted8) in order to ensure the Oakleigh8

PUD would conform to the criteria in EC 9.8320(5)(b), (6) and (11)(b).9

In summary, the City erred by dismissing the PWD findings cited supra10

as inapplicable to several approval criteria, and the City erred by assuming that11

constitutional limits on exactions prohibited (or exempted) the City from12

requiring adequate street right-of-way and/or improvements for portions of13

Oakleigh Lane between the development site and River Road to be in place as14

conditions of approval. The Decision must be remanded with instructions to15

8 The City of Gresham had adopted conditions of approval “requiring that the
applicant submit as part of final plat documents:

(1) a 20-foot wide right of way or easement across the residential lot within
the Kingswood Heights subdivision, dedicated to the county,

(2) construction plans for the access, and
(3) a county street construction permit.”
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remedy the errors with regard to the criteria in EC 9.8320(5)(b), (6) and (11)(b).1

SECOND ASSIGNMENT OF ERROR2

The City erred in finding that the proposed PUD would have minimal3

off-site impacts, as required by EC 9.8320(12).4

Issue raised below. Appeal issues were raised below in testimony before the5

Hearings Official (Rec 648, 881) and in the local appeal statement (Rec 332).6

Standard of review. The standard of review is the same as stated under the7

First Assignment of Error, which is incorporated here by reference.8

Argument. The City erred in finding the PUD met the approval criterion:9

EC 9.8320(12) The proposed development shall have minimal off-site10
impacts, including impacts such as traffic, noise, stormwater runoff and11
environmental quality.12

With respect to traffic impacts, the EPC generally repeats elements in the13

Hearings Official’s findings. Rec 11.14

Neither the EPC nor the Hearings Official provided a reasonable15

explanation for how “minimal impacts” should be evaluated. While “minimal”16

is admittedly subject to various interpretations, it must be given some17

independent meaning and applied to the evidence in the record.18

Nowhere does the Decision address the obvious fact that the PUD will19

almost double daily vehicle trips and triple daily impacts from vehicle20

pass-bys. Otherwise, the Decision provides no other scale on which to evaluate21
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the acknowledged impacts from increased traffic.1

The Hearings Official cobbles up an approach that has no foundation in2

the code and doesn’t follow the ORS 174.010 and “PGE” rules for statutory3

construction. The basis of his interpretation is the following assumption:4

“[I]t makes no sense that the City Council would ask an applicant to go5
through the analysis in EC 9.8320(5) and potentially complete a TIA if the6
proposed PUD could be denied for having ‘some’ impacts on the7
transportation system.” Rec 72.8

If Council had intended that a proposed development that satisfied EC 9.8320(5)9

and/or a TIA was therefore a development that had minimal offsite impacts from10

increased traffic, then Council could have written that into the code. But they11

didn’t. Instead EC 9.8320(12) explicitly identifies “impacts such as traffic.” The12

Hearings Official and EPC cannot render the clear legislative intent of13

EC 9.8320(12) meaningless because of the EC 9.8320(5) or TIA requirements.14

Furthermore, the Hearings Official statement that it “makes no sense” is15

mere hand-waving and cannot substitute for the required explanation of how16

satisfying a TIA would necessarily satisfy the “minimal impacts” requirement.17

A cursory examination of the TIA requirements would have proven the18

Hearings Official’s assumption wrong because, by providing adequate19

infrastructure improvements to accommodate increased traffic, a development20

can have huge traffic impacts and still be considered safe and meet the TIA21
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Level-Of-Service requirements. But being “safe” doesn’t” guarantee minimal1

impacts. If that were the case, Oakleigh Lane could be turned into a freeway2

and the City would still find the traffic had minimal impacts on residents.3

The Hearings Official also relied on a non sequitur that concluded:4

“[W]hen none of the conditions exist that would trigger a TIA under5
EC 9.8670, it is reasonable to question whether EC 9.8320(12) is implicated6
as to traffic.7
* * *8
That is the case for this application and this record.  There are no conditions9
identified in the record which come anywhere close to triggering a TIA.10
The peak vehicle trip estimates are less than a third of that required to11
trigger a TIA, and no ‘problems’ or LOS deficiencies are identified.  The12
neighbors’ fear that there will be more cars on Oakleigh Lane than before is13
not enough to view those new cars as more than a minimal impact, let alone14
a negative off-site impact.   As such, the Hearings Official concludes that15
the increase in peak vehicle trips from the proposed PUD will result in16
minimal off-site impacts.” Rec 73.17

Again, the Hearings Official runs afoul of ORS 174.010. Nothing in the code18

says the thresholds that trigger a TIA can serve as a universal standard for19

“minimal offsite impacts,” and the Hearings Official provided no explanation at20

all for why this would be so. For one thing, “minimal offsite impacts” is21

substantially dependent on the particular uses that are “offsite,” so no single22

standard would be reasonable in all contexts where a PUD might be developed.23

The TIA process is focused on levels of service and safety, and doesn’t concern24

such impacts as noise, headlight glare and dust that arise from traffic.25

Thus, the Hearings Official erred by failing to apply an even marginally26
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defensible analysis for the EC 9.8320(12) criterion.1

Further, both the EPC and the Hearings official failed to consider PWD’s2

conclusion that “safe vehicular, pedestrian and bicycle travel and emergency3

response and access will be at risk” with the additional traffic, if Oakleigh Lane4

is not widened and improved. No reasonable person would conclude that5

placing drivers, pedestrians and bicyclists on Oakleigh Lane at significant risk,6

as the PWD analysis concludes, is only a “minimal” offsite impact.97

In summary, the Decision did not explain a reasonable standard for8

“minimal offsite impact” with respect to traffic and failed to address the9

substantial evidence in the record that the traffic generated by PUD residents10

would have greater than minimal offsite impacts. Consequently, there were not11

adequate findings to conclude the PUD is consistent with EC 9.8320(12).12

The decision must be remanded for the City to provide a reasonable13

interpretation that gives independent meaning to “minimal impacts,” and to14

adequately evaluate the potential impacts for noise, headlight glare, dust and15

9 Even if approval criteria identified under the First Assignment of Error were
found not to apply to Oakleigh Lane between the development site and River
Road, the safety implications demonstrated in the discussion supra are rele-
vant to impacts on all residents and other users along all of Oakleigh Lane.

Also, future ROW dedications cannot be relied upon to keep safety
problems “minimal,” because dedication of a 45-foot right-of-way would then
cause a huge negative impact on Oakleigh Lane property owners. Rec 648.
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other concrete impacts from the undisputed near doubling of vehicle trips along1

Oakleigh Lane. In addition, the City must explain why the substantial potential2

impacts that were used as the basis for the exaction of right-of-way are not3

indicative of greater “risk” – and thus significant impacts – to individuals4

residing along or using Oakleigh Lane.5

THIRD ASSIGNMENT OF ERROR6

The City erred in finding that the proposed PUD would be reasonably7

compatible and harmonious with adjacent and nearby land uses, as8

required by EC 9.8320(13).9

Issue raised below. The appeal issues were raised below in testimony before10

the Hearings Official (Rec 882) and in the local appeal statement (Rec 333).11

Standard of review. The standard of review is the same as stated under the12

First Assignment of Error, which is incorporated here by reference.13

Argument. The City erred in finding the PUD met the approval criterion:14

EC 9.8320(13) The proposed development shall be reasonably compatible15
and harmonious with adjacent and nearby land uses.16

The EPC generally relied upon the Hearings Official’s findings. Rec 11.17

The Hearings Official relied primarily on an untenable conclusion:18

“Here, a finding that the proposed PUD is incompatible and unharmonious19
despite having complied with all the applicable provisions of EC 9.832020
would, at least in this case, be logically and legally indefensible.” Rec 74.21
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This interpretation would make EC 9.8320(13) superfluous and conflicts with1

ORS 174.010. (“where there are several provisions or particulars such2

construction is, if possible, to be adopted as will give effect to all.”)3

The Hearings Official’s entire evaluation of whether the traffic that4

would arise from 29 new dwellings at the end of the road would be reasonably5

compatible and harmonious was as follows:6

“As to arguments about traffic impacts, the Hearing Official adopts the7
findings for EC 9.8320(12) here by this reference.  Evidence of a modest8
increase in total vehicle trips, where there is no evidence of associated9
traffic problems, is sufficient to demonstrate that the proposed PUD will be10
compatible with adjacent and nearby uses.” Rec 75.11

The Hearings Official also adopted the staff findings for this criterion, but the12

staff findings did nothing more than equate “minimal off-site impacts” with13

“reasonably compatible,” with no further explanation:14

“As noted at EC 9.8320(5)(c) in regards to traffic, … the proposed15
development will have minimal off-site impacts related to traffic …. Based16
on the above findings, the development is reasonably compatible with the17
nearby land uses.” Rec 74.18

The referenced staff findings at EC 9.8320(5)(c) don’t actually address19

“minimal off-site impacts” and consequently provide no evidence, analysis or20

explanations demonstrating the application’s consistency with EC 9.8320(13).21

The Hearings Official’s reliance on his findings for EC 9.8320(12) are22

also inadequate as explained under that criterion supra. Furthermore, by23

ORS 174.010, “compatibility” and “harmony” must be given independent24
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meaning from “minimal offsite impacts,” which the Decision failed to do.1

Doubling of traffic, which the PWD analysis concludes would create2

unsafe conditions on Oakleigh Lane, cannot be considered “compatible” or3

“harmonious” and falls short of any reasonable application of EC 9.8320(13).4

The decision must be remanded for the City to provide a reasonable5

interpretation that gives independent meaning to “compatible” and6

“harmonious” with respect to nearby single-family homes and to adequately7

evaluate what level of noise, headlight glare, dust and other concrete impacts8

arising from development traffic would remain “compatible” and9

“harmonious.” In addition, the City must explain why the substantial potential10

safety impacts that were used as the basis for the exaction of right-of-way are11

not evidence of incompatibility and/or disharmony with the current residents,12

pedestrians and bicyclists residing along and/or using Oakleigh Lane.13

V. CONCLUSION14

LUBA must remand the Decision for the City to provide adequate findings and15

conditions of approval to ensure the PUD meets approval criteria or is denied.16

DATED this 16th day of June, 2014,17

By:18
Paul Conte19
Intervenor-Respondents20
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Exhibit A. Oakleigh Lane Right-of-Way Segments

Right-Of-Way
Width

Total
Length Comment

20 feet 227.73'
32 feet 360.60'
37 feet 54.00'
42.5 feet 50.00' After dedication of 22.5’ ROW from PUD
45 feet 205.00'
Beyond PUD entry 104.67'
TOTAL 1002.00'

154.67'

R = 32'R = 37'

paul.t.conte@gmail.com
Text Box

NOTE ADDED FOR REMAND
The actual length of the segment with only 20' of ROW is 250'.
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Exhibit B. Eugene Local Street Standards

Excerpt from Design Standards and Guidelines For Eugene Streets, Sidewalks,
Bikeways and Accessways, November 1999. Rec 892. Adopted by Council
Resolution No. 4608. Rec. 889.

Local Street Standards Table 2

Type of
Street

R.O.W
Width

Paving Width
(Setback)
Sidewalks

Plant-
ing
Strips

Avg.
Daily
Traffic

No
Park.

Parking
1 Side

Parking
2 Sides

Access
Lane

40’ 21’ 1 @ 6' 7' and 6' < 250
ADT55’ 28’ 2 @ 6' 2 @ 7'-6"

Low Vol.
Residen-
tial

45’ 20’ 2 @ 6' 2 @ 6'-6" 250 to
750

ADT
45’ 21’ 2 @ 6' 2 @ 6'-0"
55’ 28’ 2 @ 6' 2 @ 7'-6"
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Exhibit B (continued). Eugene Local Street Standards

Excerpt from Eugene Land Use Code:

EC 9.6870 Street Width. Unless an alternative width is approved through
use of other procedures in this code, the right-of-way width and paving
width of streets and alleys dedicated shall conform to those designated on
the adopted Street Right-of-Way map.  When a street segment right-of-way
width is not designated on the Street Right-of-Way map, the required street
width shall be the minimum width shown for its type in Table 9.6870 Right-
of-Way and Paving Widths. Based on adopted plans and policies, adopted
“Design Standards and Guidelines for Eugene Streets, Sidewalks, Bikeways,
and Accessways,” or other factors which, in the judgment of the planning
and public works director necessitate a greater street width, a right-of-way
width greater than the minimum width shown for its type in Table 9.6870
can be required for applications submitted in accordance with EC 9.8090,
9.8055, 9.8215, 9.8320, 9.8440 or 9.8515.
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gg. Letter from Laura Fischrup, received October 4, 2013 . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  979 
hh. Letter from Tammy Crafton, received October 3, 2013 . . . . . . . . . . .  : . . . . . . . . . . . . . . . . . . . . . . . . . .  980 

23. Hearings Official Agenda and staff report dated October 2, 2013 [Color copy at 
RE-P] [DVD at RE-Q] . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  986 

24. Materials submitted at October 2, 2013 Hearings Official hearing: 
a.  · Site plan submitted by Will Dixon, received October 2, 2013 [Color copy at 

RE-R] ................................................................................................................. 1 036 
b. Letter from Jill and Bruce Buschelman, received October 2, 2013 . . . . . . . . . . . . . . . . . . .  1037 

. c. Letter from Bruce and Jill Buschelman, received October 2, 2013 . . . . . . . . . . . . . . . . . .  . 1041 
d. Letter from Bruce and Jill Buschelman, received October 2, 2013 . . . . . . . . . . . . . . . . . .. 1 042 
e. Letter from Jesse Thomas, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 045 
f. E-mail from Debra Polak, received October 2, 2013 ........................................ .! 046 
g. Letter from Tom Sims, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 047 
h. E-mail from Thomas Baxter and Sherrie Sims, received October 2, 2013 . . . . . . . .  1 048 
i. Letter from Morgan Sims-Buschelman, received October 2, 2013 . . . . . . . . . . . . . . . . . . .  1 049 
j. Letter from Bruce Buschelman and David Weber, received October 2, 2013 . . .  1 050 
k. Letter from Brandon Buschelman, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 051  
I. E-mail from Jackie Marlette, received October 2, 2013 . . . . . . . . . . . . . . . . .  ; . . . . . . . . . . . . . . . . . .  1 052 
m. Letter from Kayleen Hanna, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 054 
n .  Letter from Rick Rubin, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 056 
o. Letter from Edward Love, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 058 
p. Letter from Anne Love, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 060 
q. Submittal from Anne Love, received October 2, 2013 [Color photos at RE-S]1 071 
r. Letter from John Fenn and Lisa Gilman, received October 2, 2013 . . . . . . . . . . . . . . . . . .  1 080 
s. Letter from Jen and Malia Carroll, received October 2, 2013 ........................... ! 084 
t. Letter from Jenna Fribley, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1085 
u. Letter from Antonia Lewis, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 086 
v. Letter from Katy Patton, received October 2, 2013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . 1 088 
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w. Letter from R.C. Cross, received October 2, 2013 . . .............. ... .......................... 1089 
x. Letter from Eileen Adee, received October 2, 2013 ... ..... ............ . . .. . .. ........ ....... 1090 
y. Letter from David Adee, received October 2, 2013 ............... ....... . ............ ........ 1091 
z. Letter from Newt Loken, received October 2, 2013 . ............ ............. ...... .... ...... 1092 

25. Materials submitted between September 25 and October 1, 2013: 
· a. Letter from Betty Grant, received September 30, 2013 . .. . . . . . . . ... . . . . . . . . . .. . . ... . .... . . .  1093 
b. E-mail from Paul Conte, received September 30, 2013 .................. ......... .... ... . .  . 1094 
c. E-mail from Michelle Featherston, received September 30, 2013 ... .................. 1 097 
d. E-mail from Cedar Star, received September 30, 2013 ..... .................. .............. 1098 
e. E-mail from Charlotte Maloney, received September 30, 2013 ... ...... ...... ......... 1099 
f. Letter from Katy Patton, received September 30, 2013 ........... . ... ..... . . ...... . . . ....... 1 1 00 
g. Letter from Gabriel Cross, received September 30, 2013 ........ ................ .......... 1 101 
h. E-mail from Geri Baxter, received September 30, 2013 .................................... 1 1 02 

· i. E-mail from Karen Hecht and Dan Bessette, received September 29, 2013 .... . 1 103 
j .  Letter from Scott Clarke, received September 28, 2013 ............................... ..... 1 1 04 
k. E-mail from Bryn Thoms, received September 28, 2013 ............................ : ..... 1 1 05 
1. Letter from Sandy Thoms, received September 28, 2013 . . . . . . . . . . ...... . .. . . ... . . . . ...... 1 1  06 
m. E-mail from Nicole Lawless, received September 28, 2013 ......... ..................... 1 1 1 0  
n. E-mail from Suzanne Kelley, received September 28, 2013 ............. . . . . . . . . ....... . 1 1 1 1  
o. E-mail from Jim and Sophie Swirczynski, received September 28, 2013 ......... 1 1 12 
p. Letter from Daneen Justice, received September 28, 2013 .......................... : ..... 1 1 13 
q. E-mail from Christine Robins, received September 28, 2013 ............... : .......... . 1 1 15 
'r. Letter from Michael Weishar, Access Engineering, received September 27, 

i013 .......................................................................................................... .......... 1 1 16 
s. Letter from Will Dixon, received September 27, 2013 ...................................... 1 1 17 
t. Letter from Maureen McCauley, received September 27, 2.0 13 .... .. . ......... ....... . 1 126 · 
u. Letter from Travis Sheridan, received September 27, 2013 ...... ................ ........ 1 127 
v. E-mail from Stan Paulic, received September 27, 2013 ............ ....................... . 1 128 
w. Letter from Paul Edlund, received September 27, 2013 ............... : . . ........ ........ . . 1 129 
X. Letter from Paul Dustrud, .received September 27, 2013 ........ .............. : . ...... ..... 1 130 
y. E-mail from Karl and Silvia Bennet, received September 27, 2013 ..... ........ . .... 1 13 1  
z. E-mail from Bonita Nussbaum, received September 27, 2013 ....... ............ ....... 1 132 
aa. Letter from Sandy Thoms, received September 27, 2013 .................................. 1 133 
bb. Letter from Judy Scott, received September 27, 2013 ............................... ....... . 1 135 
cc. E-mail from Sabine Wilke, received September 27, 2013 .... ..................... ....... . 1 136 
dd. Letter from Jane Towne; receiyed September 27, 2013 ..... . . ... . . ......... .. . . . . . . . . ..... . 1 137 
ee. E-mail from Barbara Frerichs, received September 26, 2013 ... .................... : .... 1 139 
ff. Letter from Anthony Towne, received September 26, 2013 ............ . . . ... ......... ... 1 140 
gg. E-mail from Maj Hutchinson, received September 26, 2013 ... .. ... . . . . ..... .......... . .  1 142 
hh. E-mail from Ethan Hutchinson, received September 26, 2013 .......................... 1 145 
ii. Letter from Hal Stedman, received September 26, 2013 ..................... ............. . 1 146 
jj. E-mail from Scott Stedman, received September 26, 2013 ..... ......................... . 1 148 
kk. E-mail from Rachel Stedman, received September 26, 2013 ............. ............... 1 149 
11. Letter from Shawn Johnson, received September 26, 2013 .......... ........... . . ....... . 1 15 1  
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mm. E-mail from James and Sharon Brandt, received September 2 6, 2013 ....... . . . . . .. 115 4 
nn. E-mail from Jim and Ruby Bauer, received September 25, 2013 . . . . . . .. . . . . ........ . . 1155 

2 6. Hearings Official staff report, with attachments, dated September 25, 2014 [Color copy of 
attachments at RE-T] . .... ... ...... .... ......... . . .. . . . . . .. . . ...... . . .. . ... . . . .... . . . .. . . .. . .. . . . .. .. ... . . ..... . .. . . . . . . . .  l 15 6  

2 7. Materials submitted between August 29 and September 24, 2013 ..... .. . . . . .. .. . . . . . .... ...... . .. . .. .. .. 
a. Letter from Terrence Killian, received September 24, 2013 ... . . . . . . . . .. .. . . . . .. . ..... . . .  1205 
b. E-mail from Andrienne Borg, received September 24, 2013 ... . . .. . . . .... . .. . .. . . . . .. . .  . 1206 
c. Letter from Bryn Thoms, with attachments, received September 24, 2013 [Color 

copy of attachments at RE-U] . . .. .. . . . . . . . . . . . . ........... . .. . . . . . . .. . .. . .. . ... . . ... . . ... . ....... . . . ... . .  1207 
d. E-mail from Dean Nussbaum, received September 23, 2013 . .. ......... ... . . . .... ..... . 1213 
e. E-mail from Rachel Stedman, received September 23, 2013 . .. . . . . . . .. . . ... . . . ...... . . .  1215 
f. E-mail from Maj Hutchinson, received September 23, 2013 . . .. . .. . . . . .. ... . . . . . . . .. . .. 1217 
g. E-mail from Nena Lovinger, received September 2 3, 2013 . . .. . .. .. .. . . . . . . ... . . . . .. . ... 1219 
h. E-mail from Planet Glassberg, received September 23, 2013 ...... .. . . . . . . ..... ...... . . 1220 
1. E-mail from Cecelia and Paul Heintz, received September 23, 2013 . . . ... . . . . . .. . . .  1221 
j. E-mail from Shane MacRhodes, received September 23, 2013 . . . . . .. .. . .. ... . . . ... . .. 1224  
k. E-mail from Clare Strawn, received September-23, 2013 . . . . . . . . . .. . . . . .......... . . . . . . .  . 1226 
I. E-mail from Mike van Mantgem, received September 23, 2013 . . . . . . .. . .. . .... .. .. . . 1229 
m. E-mail from Patricia Parcells, received. September 23, 2013 . ... . . .. . .. . . .. .. .. . ...... . .  1230 
n. Letter from Carleen Reilly, received September 23, 2013 . . . . .. . . . . . . . . . . . . . . . . . . . . . .. . . .  .1231 
o. E-mail from Marshall Wilde, received September 22, 2013 .. .. . . . . . . . .. . .. . . .. . . .. . .. . .  1232 
p. Letter from Don Kahle, received September 22, 2013 . . . . . . . .. . ... . . ... . . . . . . . . ..... .... . . .  1233 
q. E-mail from Charlotte Maloney, received September 22, 2013 . . .. . . .  : . . . ....... .... . .  1234 
r. E-mail from Don McLean and Elizabeth Marshall, received September 21, 

2013 .................................................................................................................... 1235 
s. E-mail from Dale Greenlee, received September 21, 2013 . . ... . . . .. .. . .. .. . . . . . ..... ... . 1236 
t. Letter from Otto Poticha, received September 20, 2013 . . . . . . . . .. .  : . . .. . . . . . . . . . . . ....... . .  1237 
u. E-mail from David Cutting, received September 20, 2013 ....... . . . . . . . . . ............. . . .  1238 
v. Letter from Jodi Sommers, received September 20, 2013 . . . . . . .. .. . . . . ... . . .. . .. . . . ..... .1239 
w. Letter from Jim O'Connor and Pen Sand, received September 20, 2013 . .. . . . . . . .  . 1240 
x. E-mail from Phyllis Temple, received September 19, 2013 . . . . .......... . . . .. . . . . . . . .... 1241 
y. Letter from Dennis Clark, received September 19, 2013 . . . . . .. . . . . . . .. . . . . . . . . . .. .. .  , . . . .  .1243 
z. E-mail from Sarah Adkison, received September 19, 2013 ... . . . . . . . . . . . . . . . . . .. . ..... . . .  1244 
aa. . E-mail from Jonathan Oakes, received September 19, 2013 . . . . . . . . . . .. .. . .. . .. . . . ... . .. 1245 
bb. Letter from Susan Hyne, received September 19, 2013 . . . . .. . .. . . . . .. . . . . .......... . . . . .. .. 1246 
cc. Letter from Susan Hyne, received September 18, 2013 . . .. . . .. ... . . . ... . .  ; ... . . .. . ... .... .. 1247 
dd. Letter from Bryn Thoms, with attachments, received September 17, 2013 [Color 

copy of attachments at RE-V] ... . . . . . . . . .. . . . . . . .. . .. . . . . . . .. . . . . . . . . . . . .. . . . . .. . . . . . . . . . . . .. . . . . . . .. . . . .  1248 
ee. Referral comments from Ed Haney, Public Works, received September 17, 

2013 . . . . . . . . . . ... . .. . . . .. . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . .. . . .. . . . . . . . . . . . . . . .. . . . .. . . . . . . . . . . . . . . . . .. . . . . . . . . .. ...... 1255 
ff. E-mail from David Campbell, received September 11, 2013 . . .  : ... . ..... . . .... ....... .. 1277 
gg. Letter from Avis EileenAdee, received September 11, 2013 . . . . . . . .. . ... . .. . . . . ... . .. .. 1278 
hh. E-mail from Will Dixon, received September 10, 2013 . . . . . . .. . . . . .. . . . . .. .. . . . . .......... 1279 
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u. E-mail from Paul and Cecelia Heintz, received September 10 , 2013 ...... . . . .. ... . .  1284 
jj. Letters submitted by Will Dixon, received September 9 ,  2013 . . .. . . . . . . . . . . . . . . . . . . . . .  1287 
kk. Letter from Pat Bryan, received September 9, 2013 . . . .. . . . . . .. .. . . .. .. . .. . . .... . .. . . . .. .. . .  . 1292 
11. Referral comments from Gilbert Gordon, Deputy Fire Marshall, ·received 

September 9,  2013 ...... ; .. . . . . .... . .. . ... . . . . . . . . . . . . .. . . . . . .. . . . ..... . . .. ... . . .. . . . .. . . . . . . . . .. .. . . . . . .. . . . .. 1293 
mm. Referral comments from Quentin Blattler re flood hazard area, received 

September 9 ,  2013 . . . . . . . . . .. . . . .. . . . . . . . .. . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . .  129 4  
nn. Referral comments from Kristie Brown, Land Use Management, received 

September 9 ,  2013 . .. . . . .. ...... .. .. . . . .. . . . . . . . . . . . . . . .. . .... .. . ... ... .. . . . . . . . . . . . . . .. .. . .. ... . . . . . . ......... 1295 
oo. E-mail from Rachel and Scott Stedman, received September 9 ,  2013 . . . . . . . . . . . .. .1301 
pp. Letter from Rich Dambrov, received September 9 ,  2013 . . . . . . . . . . . . . . . . . . .. . . . . . . . .. .... . 1303 
qq. Letter from Patricia Holtz, received September 8, 2013 . .. . . . .. . . . . . . . . ... . . . ... . . . . . . . . . .  . 13 04 
rr. Letter from Anne Love, received September 6, 2013 . .. . . ..... . .. .. . . . . .. . .. . . . . . . . . .. . . .. . .  1305 
ss. E-mail from Judy Scott, received September 4, 2013 . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . .. . .  1307 
tt. Letter from Jean Darian and Laurie and Simon Trautman, with attachments, 

received September 4, 2013 [Color copy of attachments at RE-W] ........... ....... 1308 
uu. Letter from Martin Henner, received September 2, 2013 . . . . . . . .. . . . . . . . . . . . . . . . . .. . . . . . .  . 1311 
vv. Letter from Steve Goldman, received August 31, 2013 ... . . . . . . . .. . . . .. .. . . . . . . . .. . .. . . ... . 1312 
ww. Referral comments from Daniel Ingram, Lane County Transportation, received 

August 29,2013 ........ . . . . . . .. .. . .... . .. . . ................ . . . .... .. . .. . . . . . . .. ............ ... ... .... . . ... . ... . .  1313 

Public sign posting, posted August 28, 2013 and September 6; 2013 [Color copy at 
RE-X] ................................ .................. ........................................................................... 1314 

29. Public hearing notice and mailing list, mailed August 27, 2013 . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . ..... 1315 

30. North line detail submitted by Will Dixon, received August 27, 2013 [Color copy at 
RE-Y] ............................................................................................................................. 1320 

31. Letter from Antonia Lewis, received August 2 6, 2013 . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  : . . . .  . 1321 

32. Referral comments from Will Mueller, LTD, received August 23, 2013 . . . ... . .. . ..... .. ... . . 1322 

33. Referral comments from Christina Svetal and Brad Taylor, EWEB, received August 20, 
2013 ................................................................................................................................ 1323 

34. Letter from David Adee, received August 12,2013 . . . .. .. . . . .. .. .. ..... . . . . . . . .. .. . . . . . . . ... . . . . . ...... . 1325 

35. Letter dated May 6, 2013 from McCamantand Durrett Architects, received August 12, 
2013 . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. .. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . .. . . .. . . . . . . . . . .  1327 

36. · Willamette Greenway Applicant's written statement, received August 12, 2013 .... ..... 1336 
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37. Planned Unit Development Applicant's written statement, received August 12, 2013.1360 
a. Stormwater analysis from SSW Engineering, received August 12, 2013 .......... 1406 
b. Street Connectivity Study from Access Engineering, received August 12, 

2013 .................................................................................................................... 1439 
c. Geotechnical Investigation from Foundation Engineering, received August 12, 

2013 ................... . . . . . . . . . . . . . . . . . . . . .. . . . . . . .......... : . . . . . . . . . .. . . . . . . . . . . . . . .. . .. . . . . . .. . . . . . . . . . . . . . . . . . . . . . .  1444 
d. Non-compliance request from Will Dixon, received August 12, 2013 . . . . . . . . . . ... 1472 
e. Site plans, received August 12, 2013 ....... ...... ............... ...... ....... ..... ............... [RE-Z] 
f. Landscape plans, received August 12, 2013 . . . . . . . . . . . . . . . . . . . . .. . ............ . . . . . . . . .... [RE-AA] 
g. West line elevations, received August 12, 2013 .... ....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  [RE-AB] 
h. Civil plans, received August 12, 2013 ....... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . .... [RE-AC] 
i. Detailed Grading Plan, received August 12, 2013 . . . . . . . . . .. . . . . . . . . . . . .. . . . . . . . . . . . . . .  [RE-AD] 
J. Title report, received August 12,2013 ........... . . .. . . ... . . . . . . .. . . . . . . . . ............ . . ... . . . . . . . . .  1481 
k. Adopted Willamette Greenway map, received August 12, 2013 . . . . . . . . . ....... [RE-AE] 

38. Willamette Greenway application form, received June 18, 2013 . . . . . . . . . .. . . ......... . . . . . . . . . . . .  1490 

39. Affidavit of Mailing, Notice of Neighborhood meeting, received April 19, 2013 .. . . . . . .  1491 
a. Exhibit A - Meeting Notice ............... . . . . . . .. . . . . . ... . . . . . ............. . . . . . . . . . . . . . . . . . . . . . ......... 1492 
b .  Exhibit B - Mailing List .... . . .......... ... ... . . . .. . . . . . ...... ................ . .. . ... . . . . . . .. ...... ......... 1493 

40. Affidavit ofPosting ................................................ � ....................................................... 1498 

41. Summary Neighborhood meeting notes . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . . .  1499 

42. Planned Unit Development application form and fee receipt, received April 19, 
2013 .... ............... . ............................ ...... . . . .... .. . . . . . . ........ ............. ; ...... . . . . . . . . . . . .  ; .............. .... 1502 

Exhibits Retained by City Under OAR 661-01 0-0025(2) 

RE-A DVD of December 16, 2013 Planning Commission meeting (Item 3) . 
RE-B DVD of December 9, 2013 Planning Commission meeting (Item 5) 
RE-C Color map of site plan attached to Agenda Item Summary for December 9, 2013 Planning 

Commission meeting (Item 6) 
RE-D DVD of December 5; 2013 Planning Commission public hearing (Item 7) 
RE-E Color copy of neighborhood opposition report from Bryn Thoms, received October 9, 

2013 (Item 22.a) 
RE-F CD of neighborhood opposition report from Bryn Thoms, received October 9, 2013 (Item 

22.a) 
RE-G CD of opposition testimony of Lauren Regan received October 9, 2013 (Item 22.b) 

· RE-H Color copy of Lower River Road Concept Plan attached to e-mail from Lauren Regan, 
received October 9, 2013 (Item 22.c) 

RE-I Color copy of Attachment C, map of Oakleigh Lane (Item 22.d) 
RE-J Color copy of submittal from Mark Conley, received October 9, 2013 (Item 22.e) 
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RE-K Color copy of site plan attached to e-mail from Will Dixon, received October 9, 2013 
(Item 22.r) 

RE-L Color copy of photos attached to e-mail from Rachel Stedman, received October 8, 2013 
(Item 22.s) 

RE-M Color copy of photos attached to letter from Lara Bovilsky, received October 8, 2013 
(Item 22.v) 

RE-N Color cop of Applicants' slideshow from October 2, 2013 hearing, received October 8, 
2013 (Item 22.z) 

RE-O Color copy of illustration submitted by Will Dixon, received October 8, 2013 (Item 
22.aa) 

RE-P . Color copy of attachments to staff report attached to Hearings Official agenda dated 
October 2, 2013 (Item 23) 

RE-Q DVD of October 2, 2013 Hearings Official public hearing (Item 23) 
RE-R Color copy of site plan submitted by Will Dixon, received October 2, 2013 (Item 24.a) 
RE-S Color photos from Anne Love, received October 2, 2013 (Item 24.q) , 
RE-T Color copy of attachments attached to Hearings Official staff report dated September 25, 

2013 (Item 26) 
RE-U Color copy of attachments attached to letter from Bryn Thoms received September 24, 

2013 (Item 27.c) 
RE-V Color copy of attachments attached to letter from Bryn Thoms received September 17, 

2013 (Item 27.dd) 
RE-W Color copy of attachments attached to letter from Jean Darian and Laurie and Simon 

Trautman, received September 4, 2013 (Item 27.tt) 
RE-X Color copy of public sign posting, posted August 28, 2013 and September 6, 2013 (Item 

28) 
RE-Y Color copy ofnorth line detail submitted by Will Dixon, received August 27, 2q13 (Item 

30) 
RE-Z Site plans, received August 12, 2013 (Item 37.e) 
RE-AA Landscape plans, received August 12, 2013 (Item 37.t) 
RE-AB West line elevations, received August 12, 2013 (Item 37.g). 
RE-AC Civil plans, received August 12, 2013 (Item 37.h) 
RE-AD Detailed Grading Plan, received August 12, 2013 (Item 37.i) 
RE-AE Adopted Willamette Greenway map, received August 12, 2013 (Item 37.k) 

I, Anne C. Davies, certify that the items described above and included herein are true 
copies of the originals. 
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Anne C. Davies, OSB #910149 
Assistant City Attorney for Respondent 
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Planning 

December 16, 2013 

Atrium Building, 99 West 1om Avenue. 
Eugene, Oregon 97401 

Phone: 541-682-5377 
Fax: 541-682-5572 

'WNW.eugene-or.gov/planning 

NOTICE OF DECISION: OAKLEIGH MEADOWS COHOUSING PUD (PDT 13-1) 

On December 16, 2013, the Eugene Planning Commission affirmed the Eugene Hearings Official's 
decision to conditionally approve the Tentative Planned Un it Development noted above, with addit ional 
findings and modified conditions of approval. Please contact staff for a copy of the Final  Order, F indings, 
and Conclusions of the Eugene P lann ing Com mission. 

The d ecisio n  of the Eugene Planning Commission is fina l .  Persons who ap.peared before the local 
government oral ly or in writing may appeal the decision to the Oregon Land Use Board of Appeals with in  
21 days of the P lann ing Commission's decision. Appeals to the Oregon Land Use Board of Appeals are 
governed by ORS 197.805 to 197.860 and OAR Chapter 661, Division 10. 

If you have questions, or would l i ke more information, please contact City staff at the address or phone 
number listed below. 

Becky Taylor, Associate Planner 
City of Eugene Planning Division 
99 West 10th Avenue 
Eugene, OR 97401 
E-mai l: becky.g.taylor@ci .eugene.or.us 
Phone: . (541) 682-5437 . 

r �t(uf 
·�'l1 '\S 

� 

1 



2 

( ( 

CERTIFICATE OF MAILING 

I herby certify that I served the final order and/or notice, of decision of the Planning 
Commission for an appeal of a tentative planned unit development request for 
Oakleigh Meadows Cohousing (PDT 13-1) by mail ing a true .copy to the names on the 
attached list. 

12//1 /Is 
Dated: 

Amy Janisch 



( ( 
(PDT13-1) (PDT13-1) (PbT13-1) 

HUNN, JULIE 
FJEENER-GOULD, KAREN GLASSBERG, PLANT GOEHRING, MARK 

( OAKLEIGH LN PO BOX 11011 100 REDUBUD WY 
t:uGENE OR 97404 EUGENE OR 97440 NEVADA CITY CA 95959 

(PDT13-1) (PDT13-1) (PDT13-1) 

GOLDMAN, STEVE GRANT, BETTY GREENLEE, DALE 
1495 W HI LLIARD LN PO BOX 40656 108 OAKLEIGH LN 
EUGENE OR 97404 EUGENE OR 97404 EUGENE OR 97404 

(PDT13-1) (PDT13-1) (PDT13-1) 

HEINTZ, CECELIA& PAUL HENNER MARTIN E HENNER, MARTIN 
118 MCCLURE LN 984 LINCOLN STREET 990 LINCOLN #17 . 
EUGENE OR 97404 EUGENE, OR 97401 EUGENE OR 97401 

(PDT13-1) . (PDT13-1) (PDT13-i) 
Jennifer Holst 

HOLTZ, PATRICIA HUTCHINSON, MAJ JENNIFER HOLST 
130 MCCLURE 114 OAKLEIGH LN 1582 HACKAMORE WAY 
EUGENE OR 97404 . EUGENE OR 97404 EUGENE, OR 97401 

(PDT13-1) (PDT13-1) (PDT13-1) 

JIM O'CONNER & PEN SAND JOHNSON, SHAWN JUSTICE,  DANEEN 
1 430 WI LLAMETTE ST #240 113 OAKLEIGH LN 103 MCCLURE LN 

( 'ENE OR 97401 EUGENE OR 97404 EUGENE OR 97404 

(PDT13-1) (PDT13-1) (PDT13-1) 

KAHLE, DON . KILLIAN, TERRENCE LAURA FISCHRUP 
400 E 32ND AVE 116 OAKLEIGH LN 1755 EAST 23RD 
EUGENE OR 97405 EUGENE OR 97404 EUGENE OR 97403 

(PDT13-1) (PDT13-1) (PDT13-1) 

LEWIS, ANTONIA LOVE, ANNE LOVINGER, NENA 
2744 SUNNYVIEW LN 133 OAKLEIGH LANE 0 
EUGENE OR 97404 EUGENE OR 97404 HOPSBRAN@AOL.COM 

(PDT13-1) (PDT13-1) (PDT13-1) 

MACRHODES, SHANE MCCAULEY, MAUREEN NUSSBAUM, DEAN 
1920 GARFIELD ST 1755 E 23RD AVE 128 MCCLURE LN 
EUGENE OR 97405 EUGENE OR 97405 EUGENE OR 97404 

(PDT13-1) (PDT13-1) (PDT13-1) . 
OTTO POTICHA 

PATTON, KATY PAUL HEINTZ POTICHAARCHITECTS 
3406 WATERMARK DR 118 MCCLURE LANE 1820 KONA ST 
S PRINGFIELD OR 97477 EUGENE, OR 97404 EUGENE OR 97403 

( (PDT13-1) (PDT13-1) (PDT13-1) 
RICK SATRE 

REGAN, LAUREN RUBIN, RICK SCHIRMER SATRE GROUP 
259 E 5TH #300A 107 HANSEN LN 375 W 4TH AVE #201 
EUGENE OR 97401· EUGENE OR 97404 EUGENE OR 974D1 

3 
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(PDT13-1) (PDT13-1) 

Interested Parties: *OAKLEIGH MEADOW LL ADEE DAVID & CONNOLLY JOAN 
Oakleigh Coho using (PDI 13-1) 300 BLAIR BLVD 131 MCCLURE LN 

EUGENE OR 97402 EUGENE, OR 97404 

(PDT13-1) (PDT13-1) (PDT13-1) 
WILLARD DIXON 

ANITA VAN ASPERDT WILLARD DIXON ARCHITECT ZACK MITTGE 
1754 MOONSHAOOW LANE 300 BLAIR BLVD PO BOX 10886 
EUGENE, OR 97405 EUGENE OR 97402 EUGENE OR 97440 

(PDT13-1) (PDT13-1) · (PDT13-1) 
CARLEEN R EILLY JON H BELCHER JOHN BELCHER 
RIVER ROAD COMMUNITY ORGANIZ RIVER ROAD COMMUNITY ORGANIZ RIVER ROAD COMMUNITY ORGAN!; 
3 95 MARION LANE 1243 ROME LANE 1243 ROME LANE 
EUGENE, OR 97404 EUGENE OR 97404 EUGENE OR 97404 

(PDT13-1) (PDT13-1) (PDT13-1) 

THOMS, BRYN ADEE, AVIS, DAVID & EILEEN ADKINSON, SARAH 
135 OAKLEIGH LANE 131 MCCLURE 0 
EUGENE OR 97404 EUGENE OR 97404 SARAHA@CAMASCOUNTRYMI LL C< 

(PDT13-1) (PDT13-1) (PDT13-1) 

BORG, ADRIENNE BOVLISKY, LARA BRYAN, PAT 
945 FAIRWAY DR 116 OAKLEIGH LN 250 N POLK ST 
EUGENE OR 97404 EUGENE OR 97404 EUGENE OR 97402 

(PDT13-1) (F'DT13-1) (PDT13-1) 

BUSCHELMAN, JILL CAMPBELL, DAVID CARNIGLIA, JERRY 
113 MCCLURE LN 125 MCCLURE LN 5510 DOYLE ST 
EUGENE O R  97404 EUGENE OR 97404 EMERYVILLE CA 94608 

(PDT13-1) (PDT13-1) (PDT13-1) 
NORA DAVIS 

CARROLL JEN B CHARLOTTE MALONEY CITY OF EMERYVILLE 
4980 FOX HOLLOW RD 4391 SHADOW WOOD DR 1333 PARK AVE 
EUGENE, OR 97405 EUGENE OR 97405 EMERYVILLE, CA 94608 

(PDT13-1) (PDT13-1) · (PDT13-1) 
SUSAN HYNE 

CLARK, DEN NIS COHO ECOVILLAGE CRAFTON, TAMMY 
1975 SE CRYSTAL LAKE DR #161 1 975 SE CRYSTAL LAKE DR #111 117 OAKLEIGH LN 
CORVALLIS OR 97333 CORVALLIS OR 97333 EUGENE OR 97404 

. (PDT13-1) (PDT13-1) (PDT13-1) 

CROSS, FRANNIE & RC CUTTING, DAVID DAMBROV, RICH 
2457 NIXON ST 125 MCCLURE LN 119 OAKLEIGH LN 
EUGENE OR 97403 EUGENE OR 97404 EUGENE OR 97404 

(PDT13-1) (PDT13-1) . (PDT13· 

DIXON, LYN N  DON MCLEAN ELIZABET MARSHALL FENN, JOHN 
115 E HILLIARD LN 109 E HILLCREST DR 111 OAKLEIGH LN 
EUGENE OR 97404 EUGENE OR 97404 EUGENE OR 97404 
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SCOTT, JUDY 
/ 'vlCCLURE LN l �'-"ENE OR 97404 

STEIN, SHEILA 
610 CHIEF KELLY DR 
NEVADA CITY CA 95959 

WILDE, MARSHALL 
2290 POTTER ST . 
EUGENE OR 97405 

Interested Parties From: 

(PDT13-1) 

(PDT13-1) 

(PDT13-1) 

Oakleigh Cohousing (WG 13-1) 

( 

{ \ 

CHARLES CHISHOLM 
. SIERRA NEVADA GROUP 

PO BOX 1042 
NEVADA CITY CA 95949 

STRAWN, CLARE 
465 HORN LN 
EUGENE OR 97404 

HEINZ, WILLIAM 
0 
SAGE@CRUZIO.COM 

(PDT13-1) 

(PDT13-1) 

(PDT13-1) 

( 
(PDT13-1) 

STEDMAN, RACHEL AND SCOTT· 
131 OAKLEIGH LN 
EUGENE OR 97404 

TEMPLE, PHYLLIS 
244 LORETTA WAY 
EUGENE O R  97404 

(PDT1 3-1) 
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• � Planning Commission 

FINAL ORDER OF THE EUGENE PLANNING COMMISSION ON APPEAL: 

I. INTRODUCTION 

OAKLEIGH MEADOWS COHOUSING PUD (PDT 13-1} 

The Eugene Hearings Official (HO) held the initial public hearing on this request on October 2, 2013. 
Following the hearing and open record period for additional testimony, he approved the applicant's 
tentative planned unit development (PUD) with 15 conditions of approval on November 12, 2013. 
The applicant's concurrent request for a Willamette Greenway Permit was also approved but is not 
.challenged by the opponents as part this appeal. 

·On November  22, 2013, an appeal was filed by the River Road Community Organization: The co­
appellant is Bryn Thoms, the owner of adjacent lands to the north. The appeal statement identifies 
ten primary assignments of error in the Hearings Official's findings and decision with respect to 
applicable Eugene Code (EC) approval criteria at EC 9.8320. 

On November 25, 2013, in accordance with EC 9.7655(1), the City mailed written notice of the appeal 
hearing to the applicant, the appellant, the River Road Community. Organization, all persons who 
submitted written comments in regard to the original applications, and all persons who requested 
notice. The written notice included the required elements set forth in EC 9.7655(2). 

The Planning Commission (PC) held a public hearing on the appeal on December 5, 2013. At the public 
. hearing, Wil l  Dixon and Zack Mittge provided oral testimony on behalf of the applicant. Lynn Dixon, 
Otto Poticha, Joan Connolly, and Antonia Lewis spoke in favor ofthe appl ication. Bryn Thoms and Paul 
Conte provided oral testimony on behalf of the appellant. Anne Love, Richard Dambrov, and Paul 
Heintz spoke in opposition to the application. The applicant's legal counsel, Zack Mittge, followed with 
rebuttal testimony. Written testimony was also provided by the parties and other individuals at the 
hearing which is included in the record and considered by the Planning Commission in its final decision. 

The PC closed the public hearing and the record on December 5, 2013. The PC deliberated on the 
appeal issues at its meetings on December 9'h and 16'h, and reached its final decision on December 16, 
2013. The appeal is based on the record and limited to the assignments of error contained in the 
appeal statement submitted. As described below, the PC affirms the HO's decision to approve the 
subject applications, with additional findings and modifications to approval conditions in some 
instances. Those additional findings and modifications are detailed below with respect to each related 
assignment of error. 

II. RECORD BEFORE THE PLANNING COMMISSION 

The record before the PC consists oft he Eugene Planning Commission Agenda Item Summaries and 
related attachments for Appeal of Hearings Official Decision :  Oakleigh Meadow (PDT 13-1) dated 
December 9, 2013; the written and oral testimony presented by appellants, applicant, and other . 

Final Order: Oakleigh Meadows Co-Housing PUD Page 1 
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parties to the Planning Commission; the decision of t he Eugene Hearings Official dated November 12, 
2013; and a l l  record materials (including written a nd oral testimony, City staff reports and application 
materials) presented to and not rejected by the HO. The entire City Planning & Development 
Department file was physically before the PC prior to its final decision. 

EC 9.7655{2) l imits the nature of evidence that the PC can consider on appeal as follows: "The record 
from the proceeding of the Hearings Official or Historic Review Board shal l  be forwarded to t·he appeal 
review authority. No new evidence pertaining to the appeal issues shal l  be accepted." Pursuant to this 
section, the PC cannot accept any new evidence, and none was accepted as part ofthe appeal .  

Ill. FINDINGS OF FACT AND CONCLUSIONS OF LAW 

After consideration of the applicable law and a l l  argument and evidence in  the record, the PC finds 
that the subject application meet a l l  applicable PUD approval criteria from EC 9.8320, with additional 
findings and modified conditions of approval described below. In the event of a ny conflict between 
the Hearings Official's decision and this Final Order, this Final Order shal l  prevail. 

To further support the PC's conclusion, the PC incorporates the City Attorney's memorandum from 
Anne Davies dated December 11, 2013, which is included as Attachment A. The HO's decision is also 
adopted by reference and included as Attachment B. 

As noted above, the appeal is comprised of ten assignments of error. Each assignrnent of error is set 
forth below, fo llowed by the PC's findings of fact a nd conclusions of law as to each one. 

First Assignment of Error: The Decision erred bv finding that the application met EC 9.8320(1) 
"The PUD is consistent with applicable adopted policies of the Metro Plan." 

A. Sub-assignment of Error 1.A: the Decision failed to address the following policy at all: 

Trans Plan Transportation System Improvements (TSP I Pedestrian Policy #1: 
Pedestrian Environment (Metro Plan Policy F.26) 
Provide for a pedestrian environment that is well integrated with adjacent land 
uses and is designed to enhance the safety, comfort, and convenience of walking 
(Metro Plan 11/-F-9} 

B. Sub-assignment of Error 1.8: the Decision failed to address the following policy at all: 

TransPian Finance Policy #4: New Development (Metro Plan Policy F.36) 
Require that new development pay for its capacity impact on the transportation 
system. (Metro Plan 111-F-13) 

The appel lant asserts that the HO fa iled to consider these policies, and to include adequate conditions 
of approval for sufficient right-of-way, sidewa lks, and other improvements to ensure consistency. The 
PC finds that the HO did not explicitly address Policies F.26 and F.36 of the Metro Plan, but agrees with 
the applicant's reasoning that these policies are not mandatory approval criteria for the application. 
The policies provide broad direction to the local government in legislative matters but are not intended 
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to be used as  PUD approval criteria. Unlike the policies the case cited by the a ppellant (Both man v. 
City of Eugene), where the policies actually sought to discourage the exact planning action that was 
being proposed, the text and context of these policies do not appear to require any additiona l 
consideration for the proposed PUD. Even though consideration of the policies is not required, the PC 
finds that approva l of the PUD is nonetheless consistent with those policies based on the proportional 
requirements made for right-of-way dedication, future street a nd public accessway improvements, and 
further, through the City's System Development Charges (SOC's) which are collected at the time of 
development. 

Second Assignment of Error: The Decision erred by finding the application met EC 9.8320(51 
"The PUD provides safe and adequate transportation systems through compliance with the 
following ... " 

A. Sub-assignment of Error 2.A: the Decision erred by finding the application met the 
following criterion: 

EC 9.6800 through EC 9;6875 Standards for Streets, Alleys, and Other Public 
Ways (not subject to modifications set forth in {11} below}. 

B. Sub-assignment of Error 2.8: the Decision erred by finding the application met the 
following criterion: 

Pedestrian, bicycle and transit circulation, including related facilities, as needed 
among buildings and related uses on the development site, as well as to adjacent 
and nearby residential areas, transit stops, neighborhood activity centers, office 
parks, and industrial parks, provided the city makes findings to demonstrate 
consistency with constitutional requirements. "Nearby" means uses within %. mile· 
that can reasonably be expected to be used by pedestrians, and uses within 2 miles 
that can reasonably be expected to be used by bicyclists. 

C. Sub-assignment of Error 2.C: the Decision erred by finding the application met the 
following criterion: 

The provisions of the Traffic Impact Analysis Review of EC 9.8650 through 9.6880 
where applicable. 

The HO completed a detailed ana lysis ofthis issue on page 24 of his decision. The PC finds that�the HO 
was correct in his application of EC 9.8320(5), as being limited in  scope to compliance with the 
following: a) that EC 9.6800 through 9.6875 can be met, b) that pedestrian, bicycle and transit 
circulation can be achieved, a nd c) that if necessary a Traffic I mpact Ana lysis (TIA) has been done a nd 
mitigation provided. To the extent the HO's decision concludes that EC 9.8320(5)(a) relates on ly to the 
dedication of land, the PC disagrees. EC 9.6800 through 9.6875 establish standards for dedication, 
design and location of public ways, generally. EC 9.6800. That said, the PC agrees that neither EC 
9.8320(5)(a) nor EC 9.6800 through 9.6875 require that a n  existing street must meet certain standa rds 
in  order to serve a proposed development. EC 9.6870 only,provides the required paving widths for 
certain types of streets when and if those streets are ever fully improved to City standards. 

Final Order: Oakleigh Meadows Co-Housing PUD Page 3 



( With regard to EC9.6800 through 9.6875, the PC finds that the HO was correct in  granting exceptions 
to the street connectivity standards and cul-de-sac length standards. The PC concludes that the street 
connectivity exception at EC 9.6815(2}(g)(1} is met by the applicant's alternative street connection 
study, along with their narrative that addresses the intent statements at EC 9.6815(1}. The PC finds 
that the a lternative street connection study is not required to evaluate full build-out potential of the 
entire area. The PC also finds that no right-of-way is being exacted of Tax Lot 200. 

The PC concludes that the HO did not err by granting an exception to the 400-foot maximum cul-de"sac 
length. The PC finds that there is existing development to the south and natural resources to the east 
that warrant an exception to the cu l-de-sac length, pursuant to EC 9.6820(5}. The PC affirms that the 
cul-de-sac standards at EC 9.6820(1} and EC 9.6820(4} a re met because the HO conditioned a pproval 
upon right-of-way dedication for a future hammerhead turnaround a nd an access way beyond the 
turnaround. To the extent that there is a ny conflict between the street connectivity exception a nd the 
standards for maximum cul-de-sac length', the PC resolves this conflict in favor. of granting the. 
exception. 

The PC finds that the constitutional findings in the PubliC Works referral comments are l imited to 
justification for a proportional right-of-way exaction along the frontage of the subject property that 
would accommodate future public street improvements. The constitutional findings address a future · 

need for street improvements abutting the property, rather than any immediate need, based on safety 
· issues or otherwise, associated with the proposed PUD. The PC concludes that no additional right-cif-

( way dedication o r  street improvements are necessary to meet the a'pproval criteria. Based on these . 
findings, the pedestrian, bicycle and transit circulation requirements of EC 9.8320(5}(b} are met. 

( 

With regard to TIA requirements, the PC finds that the HO did not err in his conclusion that none of the 
TIA applicabi lity provisions required a TIA. Based on the previous findings that the Public Works referral 
comments are l imited in scope, the PC concludes that there is nothing in the record to require a TIA. 

Based on these findings, PC finds that the HO was correct in determining compliance with EC . 
· 9.8320(5}. The HO findings on page 18-29 are hereby incorporated by reference as further evidence 

of compliance with the applicable criteria appealed under this assignment of error. To provide 
clarity on the basis for the cul-de-sac length exception, the PC modifies the HO decision to include 
the additional findings provided above. 

Third Assignment of Error: The Decision erred by finding the application met EC 9.8320(6} 
"The PUD will not be a significant risk to public health and safety. including but not limited to 
soil erosion, slope failure. stormwater and flood hazard. or an impediment to emergency 
response. 

A. Sub-assignment of Error 3.A: the Decision erroneously found that the PUD would not be a 
significant risk to public safety. 

B. Sub-assignment of Error 3.8: the Hearings Official provided no evaluation of PWD's own 
analysis that Oakleigh Lane would be an impediment to emergency response unless the 
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right-of-way was widened and the road improved. 

Based on the previous determination under the second assignment of error about the limited scope of 
the PW constitutional findings for right-of-way exaction, the PC finds no basis i n  the record to require 
additional right-of-way dedication or street improvements. The PC concludes that the HO's conditions 
for right-of-way dedications and irrevocable petitions address a future need for street improvements, 
rather than any immediate need associated with the proposed PUD. The PC also concludes that the 
HO's conditions for a temporary turnaround easement within the development site adequately 
address the emergency response provision of EC 9.8320(6). The HO findings on page 29-31 a re hereby 
incorporated by reference as further evidence of compliance with the applicable criteria appealed 
under this assignment of error. 

Fourth Assignment of Error: The Decision erred bv finding the application met EC 
9.8320(11}{b/ "The PUD complies with all of the followinq ... EC 9.6505 1mprovement­
Specificatlons (3}(b) Streets and Alleys, (4/ Sidewalks, and (5/ Bicycle Paths and Accessways 

A. Sub-assignment of Error 4.A: the Decision erroneously found that Oakleigh Lane, which is 
not only adjacent to, but also serves as the only vehicular access to and from the 
development site, would be paved to the specifications in EC 9.6870 (or exempt). 

B. Sub-assignment of Error 4.B: the Decision erroneously found that Oakleigh Lane, which is 
not only adjacent to, but also is and will be used by pedestrians to and from River road 
and to and from the public bike/ped path along the river, would provide sufficient 
sidewalks that are located, designed and constructed according to the specifications in 
Eugene Code and referenced standards. 

C. Sub-assignment of Error 4.C: the Decision erroneously found that Oakleigh Lane, which is 
not only adjacent to, but also is and will be used by bicyclists to and from River Road and 
to and from the public bike/ped path along the river, wo1.1ld provide sufficient bike 
accessways that are located, designed and constructed according to the specifications in 
Eugene Code and referenced standards. 

The PC finds that the HO did not err in  finding compliance with EC 9.8320{11)(b). As confirmed under 
the second assignment of error, the PC determines that the PW referral comments are not evidence of 
a safety concern under existing or proposed conditions. The PC concludes that the conditions of 
approval imposed by the HO for right-of-way dedication and i rrevocable petitions sufficiently ensure 
that the improvement standards at EC 9.6505 wil l  be met. With regard to the local improvement 
process associated with the irrevocable petitions, the PC finds that this is not an undue burden on the 
abutting property owners. The PC further affirms that the development's traffic impacts are acceptable 

· under the PUD approval criteria. The HO findings on pages 33-50 are hereby incorporated by reference 
as further evidence of compliance with the applicable criteria <jppealed under this assignment of error. 

1 0  

Fifth Assignment of Error: The Decision erred by finding the a ,Plication met EC 9.8320(12/ 
"The proposed development shall have minimal off-site impacts, including impacts such as 
traffic. noise. storm water runoff and environmental quality." 
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The PC finds that the HO properly interpreted the meaning of "minimal off-site impacts" and did not 
err with regard to traffic impacts. The PC has previously determined, under the second assignment of 
error, that the constitutional findings in the PW referral comments are limited to justification for a 
proportional right-of-way exaction along the frontage ofthe subject property that would 
accommodate future public street improvements. As such, the PC disagrees with appellant; these 
findings cannot be taken out of context as asserted, to mean that traffic impacts would be· so 
substantial as to violate the requirements of EC 9.8320(12). 

The PC finds that the HO was correct in adopting the staff findings to address the traffic component of 
EC 9.8320(12), in  which Public Works staff confirmed the following: the development wil l  have minimal 
off-site traffic impacts; that Oakleigh Lane currently provides for safe passage of two-way and 
emergency vehicles; and, no street improvements are required of the development at this time, 
although right-of-way dedication and an I rrevocable Petition are being required to enable future public 
improvements. Public comments about the accident at the intersection of Oakleigh Lane and River 
Road are not on the City's inventory of intersections with high crash ratings that would otherwise 
warrant analysis to determine patterns that could be mitigated by infrastructure improvements. (HO 
Decision, Page 50). The HO findings on pages 50-53 are hereby incorporated by reference as further 
eviqence of compliance with the applicable criteria appealed under this assignment of error. 

With regard to the design of the development, however, the PC finds that the al lowance for reduced 
setbacks along the north and west property lines does not have a "minimal off-site impact". The PC 
addresses these concerns in the sixth assignment of error, be low, which is incorporated by reference. 
With those findings and conditions that modify the HO's decision, the PUD wil l  comply with EC 
9.8320(12). 

Sixth Assignment of Error: The Decision erred bv finding the application met EC 9.8320(13) 
"The proposed development shall be reasonably compatible and harmonious with adjacent 
and nearby land uses. " 

The PC generally agrees with the HO's findings of compliance Under EC 9.8320(13), as addressed on 
pages 54-55 of his decision. The PC finds that the HO did not ignore or misinterpret the evidence 
regarding an accident on River Road at the intersection of Oakleigh Lane, and did not misinterpret the 
requirements of EC 9.8320(12) regarding "minimal off-site impacts" related to traffic. As also discussed 
under the second and third assignments of error, the PC concludes that the HO did not err, based on 
the available evidence that the traffic generated by the proposed PUD is  acceptable under the approval 
criteria and does not warrant additional right-of-way or street improvements beyond what has already 
been required. The Hearings Official was correct in adopting the related findings under EC 9.8320(12), 
with regard to arguments about traffic impact also made under EC 9.8320(13). As such, the PC 
concludes that traffic generated from the PUD wil l  be reasonably compatible and harmonious with 
adjacent and nearby land uses as required by EC 9.8320(13). The HO findings on pages 53-55 are 
hereby incorporated by reference as further evidence of compliance with the applicable criteria 
appealed under this assignment of error. 

The PC finds, however, that the al lowance for a substandard setback along the north property line 
should be modified in order to ensure the development will be reasonably compatible and harmonious 
with adjacent and nearby land uses. The PC also finds that additional screening is necessary between 
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the development and surrounding properties. To address these concerns, the PC modifies the HO's 
approval to add the following condition: 

• The final PUD plans shal l  show a building setback of 5 feet from the front property line along 
the newly dedicated right-of-way boundary for Oakleigh Lane. A 10 foot setback shall be shown 
along the remainder of the north property line, along the newly dedicated right-of-way for a 
bike/pedestrian path. (See related Condition #3.) 

The PC finds that the app licant's proposed landscape plan (Sheet L2 of Exhibit PH-69) cannot be 
accomplished with the required right-of-way dedication, as.there is no future guarantee that it would 
not be removed upon future street improvements. The HO did not specifica lly address this conflict in  
finding that the screening along the north property line would be sufficient to meet the approval 
criteria. Further, the right-of-way dedications along the north l ine result in the abutting buildings being 
too close to the future street, hammerhead, and access way improvements. For compatibi lity and 
safety purposes, the PC finds that adequate screening should be provided within the expanded setback 
areas along the north property line, therefore ensuring the continued existence of the required 
screening regardless of the timing for future street improvements. 

With the additional  setbacks afforded by the added condition of approval above, PC finds that 
adequate landscape screening can be accomplished with some relatively minor, additional changes to 
the applicant's site plans. Specifically, the applicant's proposal for screening vegetation and trees 
along the western portion of the north property line is acceptable if moved south, outside of the 
dedicated right-of-way, essentially implementing a modified version of the City's standard L-2 
landscaping requirements at EC 9.6210(2). The applicant's proposal for 4 trees in this area, including 
one on either side of the entrance, with a low screen (hedge) to mitigate the impact of traffic and 
headlights and create separation between the building and right-of-way, wi l l  provide adequate 
screening and therefore ensure compatibility if implemented on the development site within the 
expanded 5-foot setback along the newly dedic�ted right-of-way for Oakleigh Lane. I n  addition, the 
requirement for landscaping should extend along the remainder of the north property line, rather than 
reliance only on the existing row of trees which are not on the development site, nor under the 
a pplicant's control. To address this concern, the PC modifies the HO's approval to add the following 
condition of approval: 

• The final PUD plans shall show landscaping along the north property l ine consistent with the 
applicant's proposed landscape plan (Sheet L2 of Exhibit PH-69), but moved south within the 

· required 5-foot setback outside ofthe newly dedicated right-of-way for Oakleigh La he. The 
applicant shall also revise the site plans to show landscaping that meets the City's L-2 standard 
at EC 9.6210, within the required 10-foot setback along the remainder of the north property 
line, but without the requirement for additional canopy trees. As part of the final PUD 
application, the a pplicant's a rborist shall assess whether this landscaping would jeopardize the 
health of the cedar trees to the north. If so, no landscaping shal l  be required. 

The appellant also chal lenges the HO's condition of approval (see Condition #15 on page 64 of the HO 
decision) regarding additional screening requirements along the south and east property lines, and 
whether it needs more specificity to ensure compliance at the time of final PUD review. The PC agrees 
that the HO should have included more specificity, beyond his requirement for a combination of 
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landscaping and fencing that would screen the buildings from view from adjacent properties. 

Here, responding to arguments about the uncerta inty and adequacy of the publ ic process, and 
deferring a determination of compliance to a later stage of review, the PC finds that the condition of 
approval should be modified to specifically require the City's High Screen Landscape Standard (L-3) at 

· EC 9.6210(3), a long a portion ofthe south boundary which abuts other single-family residential uses. 
This modified requirement will provide for clarity and objectivity upon review at the final PUD stage, 

· while recognizing that the City's Type II application process for final PUCi approval affords adequate 
public notice and opportunity for appeal. 

Along the eastern boundary, however, the PC finds that the applicant's original proposal to mainta in 
open space in  this area for views and connectivity toward the adjacent park property and natural areas 
a long the river is preferable, being more compatible and harmonious with the adjacent open space. As 
such, the HO's additionally required landscaping is not necessary along the east boundary to provide 
adequate screening or otherwise meet the PUD approval criteria. Based on these findings, the PC 
modifies and replaces the HO's Condition #15 with the following: 

• The final PUD plans shal l  show landscaping along the southern property boundary except a long 
the length of the proposed wall (see related Condition #13) and the easternmost property l ine 
segment (123.48 feet) where existjng trees are shown on the applicant's plans. The required 
landscaping shal l  meet the High Screen Landscape Standard (L-3) at EC 9.6210(3). Additional 
landscape screening is not required a long the eastern property boundary. 

( The PC also finds that there needs to be a condition to ensure that the concrete wall along the west 
boundary includes vegetation, as proposed. Specifically, the applicant's proposal to plant "espaliered" 
trees along the outside face of the wal l  as a feature to help soften the appearance is acceptable, but 
should be required as a condition of approval. In addition, while the HO a llowed the applicant's 
request for a reduced setback for the proposed wall to be located on the property l ine if the necessary 
maintenance access easement is obtained from the adjoining owner (see Condition #13), the app licant 
indicated at the appeal hearing that a five-foot setback would be provided and the PC concludes that 
the setback is necessary to ensure compatibility. To address these concerns, the PC modifies the HO's 
decision to replace Condition #13, with the following: 

• The fina l PUD plans shall show the appl icant's proposal for "espaliered" trees along the outside 
face of the proposed concrete wall as a requirement. The required landscaping shall be the 
responsibility ofthe owner(s) and maintained as a requirement of the PUD approval. Those 
portions of the wall adjacent to unenclosed parking areas shal l  a lso be limited to 6 feet in  
height. Plans shal l  a lso be revised to show a minimum 5-foot setback for the wal l  a long the 
west and south boundaries of the site. A reduced setback may be allowed for Building 6, so 
long as the applicant obtains the necessary maintenance access easement from the adjoining 
owner, in compliance with EC 9.2751(7), and a l l  other conditions of approval a re met. 

With these additional findings a nd. conditions of approval, the PC concludes that the approval criteria 
· at EC 9.8320(13) will be met. These requirements also address compliance with EC 9.8320(3) regarding 

adequate screening, EC 9.8320(12} regarding minimal off-site impacts, and related modifications to 
applicable standards a l lowed by the HO u nder EC 9.8320(11)(k). 
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Seventh Assignment of Error: The Decision erred bv finding the application met EC 9.8320(3} 
"The PUD will provide adequate screening (ram surrounding properties including, but not 
limited to anticipated locations, bulk. and height. 

The PC confirms that the PUD cannot rely on the cedar trees on adjacent lands to the north as 
screening for the developll"!ent because those trees are not within the development's control. As 
addressed previously, under the sixth assignment of error, the PC has modified the HO decision to 
establish conditions of approval to ensure adequate screening along a l l  property lines; those findings 
and conditions are incorporated by reference to address this seventh assignment of error and EC 
9.8320{3) . .  

The PC further finds that the proposed "clustering" of dwellings includes a form of attached single­
family units in dispersed buildings, which minimizes the overa ll impact of the a llowed R-1 density 
which might occur in other multi-family designs (i.e. an apartment complex). Based on the avai lable 
evidence, the PC concludes that this is acceptable, as·long as the proposed design otherwise meets the 
PUD approval criteria. I n  this case, the proposal for "clustering" increases the size of each individual 
building, but not in a way that offends the requirements for compatibility, screening, or overa ll 

. character of the a rea. The PC concludes that added conditions of approval noted above will p rovide 
enough cla rity to e nsure adequate screening which will be implemented during the final PUD process, 
involving adequate opportunity for public review and comment, as well as appeal provisions. 

Except as modified a bove, the HO findings on pages 9-14 are hereby incorporated by reference as 
further evidence of compliance with the applicable criteria appealed under this assignment of error. 

Eighth Assignment of Error: The Decision erred by finding the application met EC 
9.8320(11Hal "The PUD complies with EC 9.2000 through EC 9.3915 regarding lot dimensions 
and density requirements for the subject zone." 

A. Sub-assignment of Error B.A: the Hearings Official erred in his calculation of the net 
density area pursuant to EC 9.2751... 

B. Sub-assignment of Error 8.8: the Hearings Official erred in his understanding of the 
concept of "clustering" under EC 9.8300{1}(e). 

The PC finds that the HO did not err in his calculation of n!=t density by not subtracting public easement 
areas, as asserted by the appellant. Even if these additional areas are subtracted from the net density 
calculation, staff's ana lysis shows and PC affirms that the PUD complies with the net density a llowance 
in R-1 zoning for 14 units per acre. 

The PC finds that the HO did not err in his.understanding of the concept of clustering under EC 
9.8300{1); however, as discussed previously under the sixth assignment of error, the PC finds that 
there appears to be sufficient open space within the development site to accommodate the changes 
required by the PC, which will result in more clustering of the dwellings within the development site. 
As discussed under the sixth assignment of error, the PC is modifying the HO's decision to require 
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additional setbacks and landscaping to ensure compliance. Here, as modified, those requirements 
further the PUD purposes with regard to c lustering of dwellings, and are therefore incorporated by 
reference. Except as modified above, the HO findings on pages 33-35 are hereby incorporated by 
reference as further evidence of compliance with the applicable criteria appealed under this 
assignment of error. 

Ninth Assignment of Error: The Decision erred by finding the application met EC 9.8320{11/fkl 
"All other applicable development standards for features explicit/it included in the application 
except where the applicant has shown that a proposed noncompliance is consistent with the 
purposes set out in EC 9.8300 Purpose of Planned Unit Development: EC 9.2795 Solar Setback 
Standards." 

The PC finds that the HO did not err in his interpretation of the solar setback standard and that he was 
correct in granting an exception pursuant to EC 9.2795{3}{c)(1) Exemptions to Solar Setback 
Requirements, based on the right-of-way being required along the entire north property l ine. The HO 
findings on pages 43-50 are hereby i ncorporated by reference as further evidence of compliance with 
the applicable criteria a ppealed under this assignment of error. 

Tenth Assignment of Error: The Hearings Official made a decision that was not supported by 
substantial, probative and reliable evidence in the whole record; and the Decision improperly 
construed the applicable law." 

A. Sub-assignment of Error 10.A: The HO errerd by not adequately considering the 
preponderance of evidence and analysis in the "Constitutional findings for Exaction" 
produced by the Eugene Public Works Department (PWD). 

· B. Sub-assignment of Error 10.8: the Hearings Official erroneously found that Oakleigh Lane 
was not an "access lane." 

C. Sub-assignment of Error 10.C: The Hearings Official used erroneous data for traffic counts 
in on or more places ... " 

D. Sub-assignment of Error 10.D: The Hearings Official erroneously allowed the 
impermissible new and non-responsive evidence submitted by the applicant's 
representatives on October 16, 2013, without providing an opportunity for opponents to 
respond, despite the timely, written request by Paul Conte. 

As addressed previously, the PC finds that the constitutional findings included in the staff report
. 
and 

PW referral comments {Pages 2-4 of Exhibit PH-30) were adopted to justify exaction from the applicant 
for that a portion of the subject property abutting the street. Those findings do not demonstrate that 
Oakleigh Lane will be u nsafe un less developed now. In fact, other evidence in the record specifically 
supports a conclusion that the street will be safe as �urrently improved, even with the anticipated 
increase in traffic generated from the proposed PUD. Accordingly, the PC finds that immediate 
improvements are not required ofthe development, either abutting the development site, or on any . 
part of Oakleigh Lane, based on the findings and conclusions provided previously under the second 
assignment of error, which are incorporated here by reference. 

·
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The PC affirms the HO's decision that Oakleigh Lane is a low-volume residential street under existing 
and proposed conditions, as the street has not yet been designed and built to urban City standards a nd 
the projected ADT is within the 250 to 750 range. The conditions imposed by the HO for right-of-way 
dedication and i rrevocable petition from the developer wil l  ensure that the PUD contributes its 
proportional share of the future local im provement. The PC finds the traffic generation to be consistent 
with the proposed residential use, which is within the permissible density range. As such, the PC agrees 
with the HO that the traffic generated by the development is not "significant" within the context of EC 
9.8320{12). 

The PC finds that the various trip generation estimates provided in the record do not change the 
determination that Oakleigh Lane is a low-volume residential street. The PC finds that the HO did not 
err in his conclusions that relied on ADT estimates, and the relevance of this a l leged error is unclear in 
the appea l statement as it does not identify any related approval criteria to which the argument 
applies. The HO findings on pages 18-29 are hereby incorporated by reference as further evidence of 
compliance under the approval criterion appealed under this assignment of error. 

The PC finds that the HO was correct in a llowing the applicant's October .16, 2013 submittals into the 
record, as they were responsive to evidence a nd a rgument submitted up to October 9, 2013, as 
explained in the HO's decision. the PC a lso affirms the HO's Order Denying Reopening the Evidentiary 
Record. The HO findings on pages 3-4 are hereby incorporated by reference as further evidence of the 
open record appealed under this assignment of error. 

IV. CONCLUSION 

The Eugene Planning Commission has reviewed the record and the assignments of error in the appeal, 
and has voted to modify and affirm the decision of the Hearings Official to conditionally approve the 
tentative PUD for Oakleigh Meadows Co-housing (PDT 13-1). Additional findings and modified 
conditions of approval are provided in SeCtion I l l  of this Final Order; the modified conditions of 
a pproval are also included below for reference. Al l other conditions imposed by the Hearings Officia l  
remain appl icable as set out in the Hearings Official's decision, which is adopted here by reference and 
included as Attachment B. 

Added Conditions of Approval: 

1 6 

• The final PUD plans shal l  show a building setback of 5 feet from the front property line a long 
the newly dedicated right-of-way boundary for Oakleigh Lane. A 10 foot setback shall be shown 
along the remainder of the north property line, along the newly dedicated right-of-way for a 
bike/pedestrian path. {See related Condition #3.) 

• The final PUD plans shal l  show landscaping along the north property line consistent with the 
applicant's proposed landscape plan {Sheet L2 of Exhibit PH-69), but moved south within the 
required 5-foot setback outside of the newly dedicated right-of-way for Oakleigh Lane. The 
applicant shall also revise the site pla ns to show landscaping that meets the City's L-2 standard 
at EC 9.6210, within the required 10-foot setback along the remainder of the north property 
line, but without the requirement for additional canopy trees. As part of the final PUD  
application, the applicant's arborist shal l  assess whether this landscaping would jeopardize the 
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health of the cedar trees to'the north. If so, no landscaping sha l l  be required. 

Condition of Approval #13 (as modified/replaced): 
• The final PUD plans sha l l  show the app licant's proposal for "espaliered" trees along the outside 

face of the proposed concrete wall as a requirement. The required landscaping shal l  be the 
responsibi l ity of the owner(s) and maintained as a requirement of the PUD approva l .  Those 
portions of the wall adjacent to unenclosed parking areas shall also be limited to 6 feet in 
height. Plans shall a lso be revised to show a minimum 5-foot setback for the wal l  a long the 
west and south boundaries ofthe site. A reduced setback may be a llowed for Building 6, so 
long as the applicant obtains the necessary maintenance access easement from the adjoining 
owner, in compliance with EC 9.2751(7), a nd a l l  other conditions of approval are met. 

Condition of Approval #15 (as modified/replaced): 
• The final PUD plans shal l  show landscaping along the southern property boundary except along 

the length of the proposed wal l  (see related Condition #13) and the easternmost property line 
segment (123.48 feet) where existing trees are shown on the applica nt's plans. The required 
landscaping shall meet the High Screen Landscape Standard (L-3) at EC 9.6210(3). Additional 
landscape screening is not required along the eastern property boundary. 

Accordingly, PUD approval is hereby affirmed. The foregoing findings a nd conclusions are adopted as 
the Final Order of the Eugene Planning Commission for Oakleigh Meadows Co-Housing PUD (PDT 13-1) 
this )1/\... day of December, 2013. · . 

William Randall, Chair 
Eugene Planning Commission 

Attachment A: December 11, 2013 City Attorney Memo from Anne Davies 
Attachment B: Hearings Officia l's Decision, dated November 12, 2013 
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A.: · . . . .
.

. ·· 

· .city Attorney's Office 

Date: December 11, 2013 

To: Eugene Planning Commission 

From: Anne C. Davies 

Subject: Oakleigh PUD PDT 13-01 

Attachment A 

· Memorandum 

The Planning Commission has asked for guidance on a couple of issues pnor to 
continuing deliberations on the Oakleigh PUD. 

' 
L Bothman v. City of Eugene 

The first assignment of error in the appeal statement asserts that . the Planning 
Commission must address two Metro Plan policies that the hearings official failed to address 
(Metro Plan Policy F.26 and Metro Plan Policy F.36): The appellant argues that the Planning 
Commission must address these policies even though they are not worded as mandatory approval 
criteria. 

The general rule is that a comprehensive plan or refinement plan policy need not be 
addressed in a specific land use action (such as this PUD) unless the policy uses mandatory 
language that would make it an applicable approval criterion. However, there are some instances 
where the language of a policy is not mandatory, but where the language could require the 
Planning Commission to "c�nsider" the policy or weigh certain factors. In the case cited, 
Bothman, the refinement plan policy in question provided: "[r]ecognize the existing general 
office ·and commercial uses located along the west side of Coburg Road, north of Willakenzle 
Road, and discourage future rezonings of these properties." LUBA held that, .in a request to 
rezone several properties within that area from C-1 a:t:td GO to C-2, the Planning Commission 
was required to at least "consider" the policy. LUBA recognized that the role that any particular 
policy would play depends on the actual text and context of the policy at issue. 

The two polices raised by the appellant in this case are not like the policy at issue in 
Bothman. Policy F.26 provides: "Provide for a pedestrian environment that is well integrated 
with adjacent land uses and is designed to enhance the safety, comfort, and convenience of 
walking." Policy F.36 provides: ''Require that new development pay for its capacity impact on 
the transportation system." First, the applicant contends that the policies do not provide 
mandatory approval standards. Letter dated December 5 from Zack Mittge. Further, unlike the 
policies in Bothman, where the policies actually sought to discourage the exact planning action 
that was being proposed, the text and context of these policies do not appear to require any 
additional consideration for the proposed PUD. The Planning Commission should include 
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Eugene Planning Commission 
December 11, 2013 
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Attachment A 

fmdings explaining (1) why those policies are or are not mandatory approval criteria, and (2) 
whether the policies require any additional consideration even if they are not mandatory approval 
criteria. If the Planning Commission detennines that consideration of those -policies is not . 
required, the Planning Commission could also choose to make alternative findings that, even 
though consideration of the policies is not required, approval of the PUD is nonetheless 
consistent with those policies. 

· 

2. Exaction Primer 

ln order to approve any proposed development, the local decision maker must be able to 
point to sufficient evidence and rationale demonstrating that each and every approval criterion is 
satisfied. If an approval criterion is not or cannot be satisfied, then the application should be 
denied. Sometimes. a particular approval criterion can be satisfied, but only if a condition of 
approval is imposed. 

Where that condition of approval is the requirement that an applicant or property owner 
dedicate land for public use, the local goveffiment must make constitutional findings justifYing 

. the exaction (often referred to as Dolan fmdings). The fmdings must demonstrate, first, that 
. there is a legitiniate state interest justifying the imposition of the exaction. Second, the local 

goveri:rrnent must demonstrate that there is a nexus between the permit condition and a legitimate . 
state interest L e., the condition being imposed actually serves or furthers the valid public 
purpose. Finally, the local government must demonstrate that the exaction and the anticipated 
impact of the proposed development are "roughly proportionate." For instance, a local 
government cannot require a developer of a duplex to construct a new three-lane highway, 
because the condition imposed would have absolutely no relationship to the amount of traffic to 

. be generated by the proposed development. 

ln this case, Public Works staff provided Dolan findings on public interest, neXl\s and 
rough proportionality justifying the dedications that the City was requiring of the applicant. The 
findings are very formulaic. They identify the public interest in having a 45-foot right of way 
dedication (PW Referral Comment at 2), the necessary ne:Xus between the required dedication 
and the public interest (PW Referral Comment at 3, first full paragraph), and explain how the 
dedication is roughly proportional to the anticipated impacts of the proposed development (PW 
Referral Comment at 3, second paragraph). A similar analysis is done for the pedestrian and 
bicycle dedication (PW Referral Comment at 4). The Hearings Official and the applicant point 
out that the Dolan findings do not state that the roadway will be unsafe unless it is improved 
now; rather, they state that safe vehicular, bicycle, pedestrian and emergency access will be at 
risk in the future without the required dedication. The findings point out that this is the last 

· opportunity the City will have to require the dedication needed for any future street construction. 

Further, the Dolan findings do not even attempt to justify requiring that the applicant 
actually construct or· improve the road, only that the applicant dedicate portions of its land for a 
public right-of-way. Had the applicant been required to improve Oakleigh Lane, the City would. 
have needed to provide similar findings justifYing that requirement. 
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There is no challenge to the exaction fmdings themselves in this case. That would be an 
argument that an applicant would typically make to fight the City's ability to require that it 
dedicate land to the public. The gist of Appellant's Tenth Assignment of Error is that the 
exaction findings (referenced above) demonstrate that neither Oakleigh Lane nor the bike/ped 
path will be safe unless they are improved, and unless Oakleigh Lane is improved all the way to · 

the east end of the subject property. The Hearings Official concludes that the exaction findings 
cannot be read to say that the existing roadway is not safe, Decision at 27, and conCludes that the 
existing paved surface provides safe passage of vehicles. Decision at 26. That finding is based 
on evidence in the PW Referral Comments. Regarding the need for Oakleigh Lane to be 
immediately improved, Public Works staff stated: 

"With the excepti6n of street lights, Oakleigh Lane has an approximate 19 foot wide 
paved surface, but has not been improved to · city standards, lacking curbs and gutters, 
storm drainage, sidewalks, and street trees. As is typical for unimproved local streets in 
the River Road area, i.e., those streets which do not have paving, curb & gutter and 
sidewalks or which have not been striped to identify dedicated travel lanes; the 
expectation is that pedestrians and bicyclists will share the paved surface with vehicles. 
Additionally, there is a tendency on dead end streets such as Oakleigh, for motorists to 
travel at slower, more cautious speeds, because of the perceived narrowness of the street. 
Until such time that property owners· elect to improve Oakleigh Lane to full City 
standards, including sidewalks, the existing paved surface in Oakleigh Street will 
continue to adequately provide for motorized and foot traffic, as well as for emergency 
vehicles and delivery services, provided the paved surface is not blocked by parked 
vehicles. Since the existing paved surface provides safe passage for two-way vehicular 
traffic, bicycles, pedestrians and emergency vehicles, and since there is nothing to 
suggest that the impacts of the proposed development will result in unsafe conditions in 
Oakleigh Lane, it is appropriate to defer public improvements via an irrevocable 
petition." (PH-30 at 14). · · 

To address Assigrunent of Ertor l O.A., the Planning Commission has to decide whether 
the Hearings Official erred in concluding that the Dolan findings do not determine that vehicle, 
bike and pedestrian traffic along Oakleigh Lane will be unsafe unless the full length of Oakleigh 
Lane is improved now. 

ACD:abm . 

at¥ off���;;�, � .izs i stlt 1\�"e: •• ;a;9.:;;�; oi> 974oi • 54f682:s44i�; s-ir:s&2.5:4t'4 i�� · · .. 
·· · · ·_, ·�-�Ug-�-��-O_r..gov. · · · ;·,_:·::·:; . . .... . __ . .  . 

{00108854;1 } . 



( 

( 

( 
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DECISION OF THE HEARINGS OFFICIAL . 
FOR THE CITY OF EUGENE, OREGON 

Planned Unit Development and Willamette Greenway Request 

Application File Name (Numbers): 
Oakleigh Meadows Co-Housing PDT 13-1, WG 13-1 

· Applicant's Request: . 
Tentative Planned Unit Development and Willamette Greenway Permit approval for a 
29-unit cohousing development; 

Subject Property/location: 
Tax lot 5500 of Assessor's Map 17-04-24-24 and Tax lot 400 of Assessor's Map 17-04-24-
13; located at the east terminus of Oakleigh Lane. 

Relevant Dates: 
Applications submitted on J une 18, 2013; supplemental application materials submitted on 
August 12, 2013; application deemed complete on August 12, 2013; public hearing held on · 
October 2, 2013, record closed on October 23, 2013. 

Applicant's Representatives: 
Will Dixon; AlA 
Zack Mittge, Attorney 

Lead City Staff: 
Becky Taylor, Associate Planner, Eugene Planning Division, Phone: (541) 682-5437 

Summary of tlie Public Hearings and Open Record 

The Hearings Official held a public hearing ori this application on October 2, 2013. At the 
hea'ring the Hearings Officia l  stated he had no conflicts of interest or ex parte communications 

. to d isclose, and made al l  the required statements under ORS 197.763. No person objected to 
the Hearings Official conducting the hearing. The following is ·a summary of testimony and · 
evidence submitted at the hearing and subsequent open record period and is not intended to 
be a complete list of evidence in the record. 

October 2, 2013 Public Hearing 

At the October 2, 2013, public hearing staff provided an overview of the staff report and 
highlighted certain aspects of the application. 
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Mr. Will Dixon testified on behalf of the applicant. He agreed with the findings of the 
staff report and to the recommended conditions of approval. He noted that the subje.ct 
property is located in the Willamette River G reenway, but not within the protected buffer 
immediately adjacent to the river. He stated that the location of the proposed wall along the 
west boundary of the property could be perfected at the time of final PUD approval. He 
identified a September 27, 2013 1etter from the applicant's traffic consultant that showed peak 
hour vehicle trips estimated between 15-29 trips, which did not warrant a traffic impact study. 

N umerous persons testified in support of the appl ication. Many in suppo.rt are "members" of 
the co-housing project and expressed their aspirations for the quality of life they desired from 
the co-housing development. At least on proponent stated that the flexibility of design 
provided by the PUD provisions was well suited to the co-housing design. Another proponent 
suggested that the proposal met the density and design goals set forth in the Metro Plan and 
Envision Eugene. 

Numerous neighbors testified in opposition to the application. Attorney Lauren Regan spoke 
on behalf of many of those neighbors. She stated that the residents of 21 homes on Oakleigh 
Lane were opposed to the application. The wall proposed for the western boundary was 
identified as particularly offensive to neighbors. She stated that the Metro Plan requires 
density such as that proposed to be located closer to River Road, not at a dead end of a small 
lane. 

• 

She asserted that the Willamette Greenway (statewide planning-goal) was not met, and the 
proposal would alsoviolate Goal 5. She also testified thot the proposal did not provide 
suffjcient screening from neighboring properties or the Willamette G reenway and associated 
bike· path. 

Other neighbors testified that the density and size of the proposed buildings v.iere simply too 
large for a lane predominated by single family residences. Many neighbors were alarmed that a 
significant amount of fill would be needed to bring the eastern portion of the property above 
the floodplain level in order to allow development. Fears were expressed that the filled area 
would adversely impact the underlying sewer and would shunt stormwater onto the open 
space area between the subject property and the bike path. 

Several neighbors suggested that a TIAshould be required because even by the applicant's 
calculation of 168"new daily vehicles trips, the increase represents a 145% increase in traffic . 
over existing levels. Opponents also asserted that the safety of pedestrians, children and 
bicyclists would be threatened by the increased number of cars. At least one opponent 
asserted that a traffic analysis should also look at impacts .on the commercial zoned lands along 
River Road near the intersection with Oakleigh. 

Several neighbors objected to the decreased setbacks proposed for several bui ldings. They felt 
that such setbacks are so much smaller than what is typical in the neighborhood that they 
would be incompatible with the look and feel of the existing lane. Similarly, the neighbors felt 
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. that visual screening along every boundary line was i nsufficient. This view was particularly 
strong for the eastern boundary line. · Other neighbors were worried about the proposed right­
of-way dedication and thought that the dedication might be imposed from the subject property

. al l  the way to River Road. 

Rick Rubin argued that the site is only 10 feet above the groundwater level which varies with 
the level of the Willamette River. He stated that this would make stormwater management 
difficult - causing the stormwater to be discharged on the adjacent City owned open space. 

Severa l  neighbors argued that the co-housing proposal would be incompatible with the 
surrounding lands because it would invite strangers into the neighborhood and be disruptive to 
wildlife. 

· The applicant's team made several observations during their rebutta l .  First was that the 
proposed density for the co-housing project was lower than what the Low Density Residential 
zoning would ordinarily allow. They also noted that the project would not be visible from the 
bike path along the river because large numbers of trees al ready screened the river from the 
subject property. 

· . 

Attorney Zack.Mittge identified several rules, goals and plan's which were identifred by the 
opponents which he stated did not apply to the application. These included: 

• Statewide Planning Goals general ly, and specifically Goals 5 and 15, 
• Metro Plan goals and objectives, 
• Lane County code provisions argued by opponents, 
• Lower River Road Concept Plan - which he argued had not been adopted 

He stated that no additional on-street parking would result from the project, and that Oakleigh 
Lane is designed for up to 750 vehicle trips per day . . On the topic of stormwater, he 
distinguished between "treatment" which would occur on site, and "discharge" of treated 
water which would be evenly spread along the eastern boundary of the site. 

Open Record Period 

At the end of the October 2, 2013 hearing, the Hearings Official set an open record 
period at the request of several parties. The record was left open for: 1) argument and 
evidence on any topic by any party until October 9, 2013, 2) then until October 16, 2013 for 
responsive testimony and evidence to information submitted before October 9, 2.013, and 3)  
the applicant's final comment was due October 23, 2013. 

· · Numerous parties submitted written testimony and evidence prior to the October 9, 2013 
deadline. Those documents are indexed as Exhibits PT-1 through PT-34. More comments were 
received by the October 16, 2013 deadline. Those documents are indexed as PT.R-01 through 
PT.R-13. 
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On October 16, 2013; Mr. Paul Conte submitted an objection to some documents submitted by 
the app licant. He asked that the record be reopened at that time. Exhibit PT.R-01. He .made 
another request to have the record reopened on October 25, 2013. On November 5, 2013, the . 
Hearings Official denied those requests ih an order entitled "Order Denying Request to Reopen 
Evidentiary Record." While the Hearings Official declined to reopen the. record, I made no 
decision on the question of whether to rely on the six documents that Mr. Conte objected to. 
That November 5, .2013 order is incorporated into this decision by this reference. Where the 
Hea

.
rings Official has relied on the disputed evidence, I have explained why the evidence is 

admissible Linder the rules set for the open record period. 

After the November 5, 2013 Order was sent, Staff forwarded an October 31, 2013 letter from 
the appl icant's attorney' that apparently had just arrived in the Planning Staff's mai l .  The 
Hearings Official was unable to review that l etter prior to issuing November 5, 2013 Order, and 
therefore, the order does not respond to the applicant's arguments. 

On November 8, 2013, Mr. Conte attempted to submit a letter to the Hearings Official .  The 
letter was forwarded via e-mail by Staff. Upon opening the e-mail and seeing it contained 
further argument about reopeniflg the record, the Hearings Official made a determination not 
to read or consider the letter. That letter is excluded from this record. 

Site Characteristics 

The subject property consists of 2.3 acres in two tax lots that are considered one development 
site under the current-ownership. The property was recently annexed (see City File A 13-1) and 
is zoned R-1 Low-Density Residential. The east boundary of the subject property abuts 
undeveloped City parkland that contains Goal 5 Water Resources associated· with the 
Willamette River, which borders the City property farther to the east. Otherwise, the 
surrounding properties primarily consist of single-family dwellings on individual lots or 
undeveloped lots that have potential for future residential development (i.e: at the north end 
of Oakleigh Lane and abutting the west boundary of the s.ubject property.) Refer to Attachment 
A for a vicinity map. 

Oakleigh Lane terminates near the midpoint ofthe northern boundary of the subject property, 
which will provide sole access to the development. Instead of extending the street along the 
entire length ofthe property, the applicant requests an exception to the street connectivity 
standards. To support the exception, the applicant has submitted a conceptual development 
plan for the undeveloped property to the north, to show how it could be further divided 
without necessitating an extension of Oakleigh Lane. Issues regarding Oakleigh Lane are 
addressed under approval criterion EC 9.8320(5). 

Re!iarding the undeveloped prop·erty to the west, the applica·nt proposes a "green wall" as a 
buffer between the garages, recycling structure, vehicle. use and parking areas abutting the 
west property boundary. EC 9,6420 requires vehicle uses areas to be setbackseven·feet from 
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property lines with a landsc;ipe buffer .  EC 9.2750 requires structures to be setback five feet 
from interior property lines or ten feet between buildings. The applicant seeks modifications fo 
these code standards through the �UD process. Staff notes that if the Hearings Official 
approves the applicant's request, EC 9.2751{7) sti lr requires the applicant to obtain an 
easement from the abutting property owner. Staffs recommendations are provided under 
approval criterion EC 9.8320{ll)(k), in  the following evaluation. 

Summary of Land Use Applications 

Tentative PUD- The applicant requests tentative Planned Unit Dev_elopment {PUD) 
approval for the creation of a co-housing residential facility, with 28 dwelling units within seven 
buildings arranged around a community building. Staff found that the commUnity building 

· includes b('!drooms and a kitchen; therefore, it is also considered a dwelling unit included in the 
·residential density of the subject property. The applicant indicates that the dwelling units will· 
be divided as condo�iniums for private ownership, whereas the land and community building . 
will be commonly owned and managed by a homeowners association. 

EC 9.2740 Residential Zone Land Use and Permit Requirements confirm that PUD approval is 
required for multiple-family (three or more dwellings on the same lot) development in the R-1 
zone. The PUD process alLows for a review of the specific location, design and intensity of a 
proposed multiple-family development in the R-1 zone to determine, among other things, 
whether the development is reasonably compatible with adjacent and nearby land uses. 
Multiple-family development is also required to meet specific development sta.ndards at EC 
9.5500, which establish design regulations, such as building mass, orientation,.and a rticulation. 

At the same time, the PUD process al lows for design flexibi lity, if the design meets the PUD 
purpose statements at EC 9.8300, which are intended to achieve flexibility in architectural 
design, clustering of buildings; and providing, for economy of shared services and facilities. 
Accordingly, the appliCant seeks several modifications to development code standards through 
the PUD process. The PUD approval criteria at EC 9.8030 are evaluated in the following staff 
analysis. 

Willamette Greenway Permit - The property is within the City's adopted Willamette 
Greenway boundary, which requires Willamette Greenway (WG) permit approval prior to 
development. (Refer to Attachments A and B for a .depiction of the adopted Willamette 
Greenway boundary - the area in  which WG permit ap

.
proval is required for intensification, 

change of use or development·according to EC 9.8805.) 

The Willamette River is located about 243 feet to the east of the subject property, according to 
the applicant's topographical survey prepared by Poage Engineering & Surveying, Inc. {See 
Attachment D-1.) The land between the river and the subject property is owned by the City, as 
an undeveloped natural resource area that contains /WR Water Resource {Goal 5 ) conser\iation 
areas. In this area (outside Willakenzfe Area Refinement Plan which has an adopted WG 
setback distance from·the river of 35 feet), and in accordance the WG permit approval criteria 
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EC 9.8815(4) and (5), there is no specific, p re-determined o r  adopted setback from the river 
under the City's implementing provisions of Goal 15 (Willamette Greenway). 

The /WR conservation area at this location is greater than the typical 100-foot setbackfrom 
top-of-bank along the Willamette River; here, the adopted riparian area boundary extends 
landward beyond the 100-foot setback from to'p of bank. Staff found that the /WR 
conservation area does not extend onto the subject property. As shown· on Attachment A, the 
subject property is at least 53 feet from the boundary of the regulated resource area. 

Documents Considered by the Hearings Official 

The Hearings Officia l  has considered all the documents listed above and all the submissions into 
. the. record prior to and including the applicant's final comment dated October 23, 2013. 

Rules not Considered by the Hearings Official 

Prior to discussing the applicable criteria under EC 9.8320 and 9.8800 the Hearings Official 
considers it important to identify various state and local rules that do not apply to this appl ication. 

The Statewide Planning Goals adopted by the Land Conservation and Development Commission do 
not apply directly to this application. The Metro Plan and the city's zoning and development 
provisions in Eugene·code, Chapte r 9  have been acknowledged as complying with· the Statewide 
Planning Goals under LCDC's rules, and therefore; those goals no longer apply directly. 

The Lane County Code is a separate and discrete set of rules that do riot apply within the City of 
Eugene. See PT-22. 

The Metro Plan goals and objectives do not apply directly to this application. However, applicable 
Metro Plan "policies" are relevant and applicable through EC 9.8320(1) and EC 9.8815(3). Metro 
Plan goals and objectives may be used as context for understanding Metro Plan policies, but those 
goals and objectiyes did not apply directly. 

Genera lly, the "purpose statements" set forth in EC 9.8300 are not approval criteria appl ica.ble to 
PUD Tentative Plans. Typically, purpose statements are not considered approval criteria . Watts v. 
Clackamas County, Si'Or LUBA 166, 172 (2006). The one exception is

.
when an applicable approval 

criterion explicitly requi res· consistency with the purpose statement. That is the case with respect 
to EC 9.8320(11)(k). 

The Lower River Road Concept Plan does not contain  applicable approval criteria. Although the· 
pla·n might be considered as context for understanding other related planning provisions, it is not 
intended to apply directly to individual land-use app lications. EC 9.8010. 

The "Needed Housing" provisions of EC 9.8325 do not apply to this application. The pro
.
posed co­

housing buildings take a physical form similar tci apartments or multifamily dwellings and will be 
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individually owned presumably in fee simple form - condominiums. This form meets both the EC 
definition of "multifamily dwell ing" and the State definition of "needed housing." ORS 
197.303{1)(a). However, the provisions of EC 9.8325 only become applicable if the applicant 
elects to proceed under those provisions. EC 9.8325 allows an applicant to choose the general 
PUD criteria at EC 9.8320 which is the case for this application. 

Issues. Not Relevant to the Applicable Approval Criteria . 

At both the October 2, 2013 public hearing and in written submissions, there was a significant 
amount of testimony that the Hearings Officia l  cannot deem relevant, and therefore, cannot · 
consider as part of this review. This evidence and argument includes: 

• Generalized statements of support. See Exhibits HE-22 and 26 for examples. 
• Generalized statements of opposition. See Exhibits

.
HE-5 and 18 for examples . . 

• Comparison of the proposal to other co-housing developments elsewhere. PT-1. 
• The relative cost of the proposed condominiums and assertions that the co-housing 

development will not be financially solvent. 
• The results of meetings between the applicant and neighbors, and al legations that plans 

changed when out-of-state co-housing proponents became involved. 
• Perceived·fear of strangers visiting the neighborhood and asserted negative impacts. 

Evaluation of Tentative PUD Request 

EC 9.8320(1): The PUD is consistent with applicable adopted policies of the Metro Plan. 

Staff Findings: 

The applicant has addressed several Metro Plan policies (pages 12 through 22 of the applicant's 
June 14, 2013 written st

'
atement), and to the extent that those additional findings and policies 

of the. Metro Plan are also relevant here, staff generally concurs with the applicant's 
statements. Staff also notes that the proposal for clustered dwellings,. which will be divided 
into condominiums, is consistent with Metro Plan Residential Policies A.17 and A.20, which 
encourage a· range of housing types and home ownership. With regard to Environmental 
Policies, the subject property is within the floodplain and Willainette Greenway: Policy C.31 
calls for development regulations within the floodway fringe to minimize damage to life and 
property; accordingly, the City has adopted special flood hazard development standards, 
beginning at EC 9.6706, which will apply at the time of development and are further discussed 
at approval criterion EC 9.8030(10)(c). With regard to the Willamette Greenway, Policies D.2 
and D.3 require land use regulations and limit new development to uses that are compatible 
with the natural, scenic, and environmental qualities. The'applicant has applied for concurrent 

, WG permit approval, which is evaluated below, following the PUD evaluation. 
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Staff also notes that the City's R-1, Low-Density Residential Zone. implements, and is consistent 
with, the low-density residential land use designation for the subject property in the �  
Plan. The subject property is zoned R-1, and the proposed PUD is therefore subject to the 
applicable R-1 zoning provisions as discussed throughout the following approval criteria and 
related standards. To the extent that the PUD is found to be consistent with those applicable 
zoning provisions and the PUD approval criteria, as is the case here, it is also consistent with the 
more general policies of the Metro Plan and the approval criterion here at EC 9.8320(1) . .  

Opponents' Arguments 

Opponents argue that the applicant should have addressed two Metro Plan policies concerned 
with a llocation of residential densities - A.12 and A.13. PT-4. General ly, many neighbors 
argued that the proposed co-housing is too dense compared to the existing individual single 
family homes on Oakleigh Lane. PT-2, PT-9. 

Hearings Officii:l/ Conc/usions 

The findings of the staff report are sufficient to show compliance with EC 9.8320(1) and the 
Heari ngs Official adopts them by this reference. The opponents assert that policies A.12 and 
A.13 apply, but do not effectively explain why that must be the case. The Hearings Official is 
unconvinced that Metro Plan policies A.12 and A.13 apply. The subject property is zoned Low 
Density Residential which is the same zone that the majority of the neighborhood is zoned. No 
increase in density is sought. The proposal does not implicate the "higher density residential 
development" identified in policy A.12 and the proposal does not represent an "increase" in 
residential density which is the focus of policy A.B. Even if the two policies do apply, the 
proposal is consistent with them because the density proposed is within the range allowed by 
the Low Density Residential zoning designation.1 

EC 9.8320(2): The PUD is consistent with applicable adopted refinement plan policies. 

Staff Findings 

The River Road ( Santa Clara Urban Facilities .Pian (RR/SC UFP) serves as the applicable adopted 
refinement plan

.
for the area included in this tentative pUD proposa l. The property is des ignated 

Low-Density Residential on the Land Use Diagram in the refinement plan. Based on the prior 
findings at EC 9.8320(1), which are incorporated here by reference, the proposed development 
·complies with the applicable plan designation as implemented through the R-1 zone. The applicant 
has also addressed several RR/SC UFP policies (pages l3 through 25 of the applicant's June 14, 
2013 written statement). To the extent those policies are applicable or relevant to this request, 
staff generally concurs with the applicant's findings. 

1 The opponents' arguments concerning t�e 
·
density calculations are discussed below. 
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Further, the Residential Land Use Element Policy 2.0 provides for a diversity of housing types; the 
related action suggested by the RR/SC UFP at 2.1 calls for innovative residential developme�t, such 
as planned unit developments, for new residential development on l�rger parcels.(page 2-14). 
Based on the above findings, the PUD is consistent with the applicable criterion here, at EC 
9.8320(2). 

Hearings Official Conclusions 

· The record does not appear to contain argument that the application does not comply with the 
applicable refinement plan. Howeve·r, at both the October 2, 2103 public hearing and in some of 
the written submission, there does seem to be a misunderstanding that the Lower River Road 

. Concept Plan .is the applicable refinement plan. That is not the case, and as explained above, the 
Lower River Road Concept Plan does not contain approval criteria applicable to this application, nor 
is it implicated by EC 9.8320(2). 

· -

EC 9.8320(3): The PUD will provide adequate screening from surrounding properties 
including, but not limited to, anticipated building locations, bulk, and height. 

Staff Findings 

Surrounding properties are primarily developed with single-family dwellings on individual lots. 
The abutting lands to the west and north are vacant lots designated for low-density residentia l  

. use. City parkland abuts the east property boundary, which is zoned with the /WR Water 
Resource overlay that establishes a conservation area abutting the Willamette River, farther to 
the east. 

West Property line - With regard to building locations and screening a·long the west property 
l ine, the applicant's plans show a row of garages abutting the west property line, interrupted 
toward the midpoint of the property with a recycling building, and flanked to the north and 
south by gravel parking spaces. The residential development standards at EC 9.2750 require 
structures to be setback five feet from property l ines and 10 feet between structures. The 
parking area standards at EC 9.6420 require vehicle parking spaces to be on a durable, dust­
free surface, with a seven-foot wide landscape strip abutting the property line. 

The applicant states that their proposed gravel parking spaces will be durable and dust-free 
because the gravel will be placed over drainage fabric, rather than dirt. lnste.ad of a building 
setback and landscape strip, the appl icant proposes a "greeri wall," a continuous eight-foot tal l  
concrete wall with espaliered trees every ten feet, along the west P\Operty line. Since the 
proposed wall is over six feet in height, it is also considered a structure that is subject to the 
setback requirement. The proposed design requires a modification to code standards, which is 
a l lowed by approval criterion EC 9.8320(11)(k) ("proposed non-compliance"); based on those 
subsequent findings and conditions, which are incorporated here by reference, the PUD wi l l . 
provide adequate screening along the west property boundary. Staff notes that, if the Hearings 
Officia l  approves the modification, the applicant is still required by EC 9.2741(7) to obtain an 
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easement from the abutting property owners (Tax lots 100 and 5700). ' 

North Property line - With regard to the north property line, the applicant's landscape pian 
(Sheet L2) shows continuous landscaping, except for the d riveway entrance, which is flanked by 
proposed landscape beds with new tree plantings. As shown on Sheet A1.1 of the applicant's 
plans (see Attachment D-2), Oakleigh Lane abuts the western portion of the north property l ine 
with 20 feet of right-of-way width. South of the existing 20-foot right-of-way, along the north 
property line, the applicant's plans show an additional 20 feet

. 
of special setback area to enable 

future right-of-way acquisition, should Oakleigh Lane need to be widened in the future. 

The applicant's plans show private landscaping and stormwater facilities within the special 
setback, which is typically not al lowed. The proposed buildings are just south ofthe special 
setback, which means that those buildings would not h;3ve sufficient setbacks from the street if 
it is widened in the future. Public Works staff indicates that the special setback is not 
necessary, which resolves the ·above concerns presented by the applicant's plans. Instead, 
Public Works staff recommends just enough right-of-way dedication to: (a) meet the minimum 
right-of-way width to enable future improvement of Oakleigh Lane, with an additional 22.5 feet 
of right-of-way along the north property line, between the west property line and .the east 
margin of the prciposed d riveway (50 feet of lineal frontage); (b) provide right-of-way for a 
future hammerhead turnaround and sidewalk to enable further development of adjacent lands 
to the north (Tax Lot 200), for an area that is 13 feet wide and 199 feet in length, along the 
north property boundary; and (c) reserve an area for a future bicycle and pedestrian. 
conn.ection from the future hammerhead to the east property boundary, abutting the City 
parklands, for an area that is 13 feet wide and 24 feet long. ( Refer to Attachment B.) The street 
right-of-way is evaluated in greater detail under approval criterion EC 9.8320(5). 

Building 1, abutting the portion of Oakleigh Lane that is east of the proposed driveway, is . 
setback by a minimum of 21 feet. (Refer to Attachment D-3 for a detail of the north line 
building setbacks.) · 

The northwest corner of Building 1 is setback 23 feet from the existing north property line! 
which is just outside the 22.5-foot right-of-way dediCation being required. Following fhe 22.5-
foot wide and 50-foot long right-of-way dedication at the northwest property corner, the 
abutting portion of Building 1 would have a front yard setback of about half a foot. The 
requ i red front yard setback is 10 feet. The northeast corner of Building 1 is setback from the . 

. existing northern property line by 21 feet, which is outs.ide i:he abutting area ·of right-of-way 
dedication being requited. The right-of-way requirement along the northeast portion of 
Building 1 is 13 feet; hence, the building setback would be about eight feet, which is also less 
than the. 10-foot front yard setback requirement. The applicant requests a modification to the 
front yard setback requirements, in accordance with the PUD purpose statements. This issue is 
evaluated later in this report, under approval criterion EC 9.8320(11)(k). 

The easterly portion of the north property line is bordered by a row of existing large cedars, 
which are primarily located on the property to the north. Three attached dwelling units 
(Building 2) are proposed to be located south of these trees, with the closest part of the 
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building being setback 12 feet from the north property line. With the 13 feet of additional 
right-of-way being required along this portion of the north property l ine, the northwest corner 
of Building 2 would be within the right-of-way, wnich is not acceptable. As such, the following 
condition of approval is necessary: 

o The final PUD plans shall show Building 2 located outside (moved south) of the required 
right-of-way dedication along the north property line . . 

The above condition protects the right-of�way. Following right-of-way ded1cation,.th,e required 
setback would be lO feet; however, the building would have no setback' if it were just moved 
south oftheright-of-way, as conditioned above·. Again, the applicant requests a modification to 
the setback standards, which is evaluated tmder approval criterion EC 9.8320(11)(k). 

Another consideration for the north property line is the row of cedar trees on the abutting 
lands to the north. Although the applicant's plans (Sheet L3) show preservation of the trees 
(refer to Attachment D-4), the critical root zone (CRZ) of the cedars projects into more than half 
of Building 2.  It is unclear whether this is an acceptable level of disturbance. As such, the 
following condition of approval is necessary: 

. . 
o Prior to.final PUD approval, the applicant shall submit a report from a certified arborist 

confirming that the row of cedars on adjacent lands to the north can survive the 
construction impacts of the proposed development (and Include any necessary 
protection measures to ensure surviva l) .  The final PUD plans shall show the location of 
Building 2 and any related protection measures (e.g. construction fencing for protected 
CRZ areas) consistent with the arborist's recommendations. 

Based on the above findings, conditions, and the subsequent findings provided at EC 
9.8320(1l)(k), which are incorporated here by reference, the PUD willprovide adequate 
screening along the north property line. 

East Property Line - The east property line abuts City parkland, which is an undeveloped 
natural resource area bordered by the Willamette River farther to the east. The distance 
between the subject property and the ordinary high water line oft he Willamette River ranges 
between 200 and 243 feet, according to the applicant's topographical survey. The appl icant's 
topographical survey also shows the approximate boundaries of the special {load hazard area, 
notes that the base flood elevation is about 401 feet, and indicates that about 100 feet ofthe 
eastern portion of the property is.below the base flood elevation .. Between the 401-foot 
contour and the east property boundary, the applicant's surVey shows a 26-inch diameter 
cedar, to the north, and a filbert cluster to the south. 

The applicant's tree removal and preservation plan (Sheet L3; Attachment D-4) indicates thaf 
the 26-inch cedar will be removed to accommodate three dwelling units abutting the north 
property line. This bui.lding is approximately 10 feet from the east property line. Build ings to 
the south are located farther from the east property line, with the closest building being a bike 
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· storage shed, which is about 20 feet from the east property line, near the southern property 
boundary. The applicant's tree removal and preservation plan shows that the filbert cluster, 
and a row of fruit trees along the southern property boundary, will be preserved. Based on 
these findings, the PUD wilf provide adequate screening along the east property line. 

South Property Line -As noted above, a row of fruit trees along the eastern portion of the 
south�rn property line will be preserved. The applicant's removal and preservation plans . 
indicate that a 24-inch fir and a 22-inch hemlock need to be removed. to accommodate three 
dwelling units near the western portion of the south property line. Sheet A1.1 of the 
applicant's plans (see Attachment D-2) show Building 5 and 6 setback seven and five feet from 
.the �outhern property line, respectively, with the exception of the southeast corner of Building 
6, which appears to be within a foot of the property line: It is noted that the affected property 
owner to the south submitted a letter in  support of the proposed development (Mr. Adee). 
Further, as recommended at EC 9.8320{11)(k), the applicant will be required to obtain an 
easement from the abutting property ownerfor the substandard building setback. Sheet L2 of 
the a pplicant's plans shows a 30-inch fence along the south property line, abutting Building 6 .  
As such, staff assumes there i s  sufficient screening along the south property line abutting 
Buildings 5 and 6 .  

The southwest corner ofthe site has a paved vehicle use area and gravel parking areas. The 
applicant proposes landscape planter beds between the parking spaces and the southern 
property l ine and an eight-foot tall concrete wall on ·the southern property line, abutting the 
vehicle use area. As discussed previously, the concrete wall is a structure subject to interior 

· yard setback requirements, which is five feet. With the wall located on the property l ine, the 
app licant will be required to obtain an easement from the affected property owner (Tax Lot 
5600), as conditioned at EC 9.8320(11)(k). It .is noted. that the owner of Tax Lot 5600, Mr. 
Campbell, submitted a letter in support of the proposed development. Based on these findings, 
the PUD will provide adequate screening along the south property line. 

With regard to the overall bulk and height of the proposed buildings, the largest building is the 
common house, which is located toward the center of the site.·None of the buildings exceed 
the maximum building height of 30 feet, established by the R-1 zone at EC 9.2750. The building 
dimensions are also within the maximums of t he multiple-family development standards at E(: 
9.5500. Based on these findings, building bulk and height does not appear to necessitate 
further screening mitigation. 

Based on the available information and the above findings and conditions, the PUD will comply 
with approval criterion EC 9.8320{3). 

· 

Opponents� Arguments 

The neighbors are generally dissatisfied with the proposed screening along al l  four 
property boundaries. 

Hearings Official Decision (PDT 13-1, WG 13-1) 12 



( 

( 

( 

Attachment B 

West Boundary - The neighbors argue that the proposed eight-foot wall is too tall, 
unsightly, out of scale with the surrounding neighborhood and violates the required 5 foot 
setback under EC 9.2750. PT-1, PT-2. The neighbors, including the adjacent property owner to 
the west, state that the applicant wil l not  be granted an easement to al low the screening wall 
to be placed on or near the property line. HE-65, HE 66, PT-2 . 

. North Boundary - The neighbors argue that insufficient screening is proposed along the . . . 
. north property boundary primarily because setback standards will not be met in that area. 
They are concerned about a row of mature cedar trees that could be adversely affected by the 
development. Neighbors argue that the setbacks along the north property line and the 
screening should be similar to that of residences along Oakleigh Lane - since the north property 
line fronts on the lane. PT-1, PT-2. The neighbors also argue that the development will not be 
sufficiently screened from the·"public path/bike path" that trav.erses the north property line 
and leads to the Willamette River bike path further to the east. 

East Boundary - The neighbors argue that the applicant has provided no screening 
. along the eastern boundary which is adjacent to city owned open space. The neighbors argue 
that the row of trees between the Willamette River bike path and the subject property are not 
sufficient to screen the development from the intervening public open space. PT-1, PT,2. 

South Boundary - The neighbors expressed the same concerns about the south 
property line as expressed toward the eastern ·property boundary. PT -1. · 

Hearings Official Conclusions 

I n  a refati\/ely recent decision, the land Use Board of Appeal;; affi rmed the former 
Hearings Official's interpretation of the terms "adequate" and "screening" as used in EC 
9.8320(3). Northgreen Property LLC. V. City of Eugene, _ Or LliBA � (LUBA No.  2011-099, 
March 5, 2012). That interpretation concluded that EC 9.8320(3) does not require a 
development to be completely obscured from view, but that it be ·screened "to a reasonable 
extent" considering the proposed use. The Hearings Official adheres to that interpretation 
here. 

West Boundary - The Hearings Official generally concurs with Staff's findings for the 
screening along the western boundary and adopts those·findings by this reference. In addition, 
the applicant's ffnal comment t�sponds to the argument that the proposed wall fails to provide 
adequate screening. The applicant notes that the definition of"screeningn in EC 9.0500 
includes "walls." At the October 2, 2013 hearing the applicant testified that a "green wall" was 
being proposed - which would plant espaliered trees along the outside of th� wall facing 
neighboring properties. The applicant also submitted an example site plan which shows that 
the overall design ·of the PUD can be maintained even if the neighboring property owner does 
not grant an easement al lowing the wall to be located very close to the west property 
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boundary. PT 18.2 Although the proposed wall is not the type of screening that the neighbors 
would prefer, it will have the C1Ua lity of completely obscuring the adjacent parking area, and to 
some extent the buildings beyond. The example site plan shows that the development as 
proposed can accommodate a 5 foot setback for the wall even if the adjacent property owners 
do not grant an easement. 

Northern Boundary - The Hearings Official generally concurs with Staffs findings for the 
screening along the northern boundary and adopts those findings by this reference. Based on 
the neighbors' arguments, it does not appear that they were aware of the applicant's 
landscape plan and intention to preserve the cedar trees along the northern boundary. Even 
with the reduced se'tbacks, those plans certainly meet the standard of screening adjacent 
properties to a reasonable extent. 

Eastern Boundary - Both the Stafffindings and the applicant rely on trees and 
intervening vegetation that already exists between the subject property and the Willamette 
River bike path to meet the requirements of EC 9.8320(3} for the eastern boundary. The 
Hearings Official agrees with the neighbors, that the applicant's approach is insufficient. The 
record is clear that the open space immediately adjacent to the eastern boundary is owned by 
the City and open for public access and use. Although the proposed development will be very 
un likely to be visible from users of the bike path, the development will be completely 
unscreened from view from the perspective of users of the immediately adjacent public open 
space. Thus, the application does not comply with EC 9.8320{3} for the eastern boundary. 

However, based on the submitted site plans, there appears to be sufficient space to 
accommodate landscaping or other screening elements near the eastern boundary of the 
proposal without causing the PUD to fa ll out of compliance with other applicable provisions. 
Therefore, the application can be approved with a condition requiring sufficient screening, or  
landscaping consistent with-city standards for the eastern boundary. The Hearings Official has 
added a condition with such a requirement below. 

Southern Boundary .- Part of the southern boundary is screened by the adjacent filber-t 
orchard; and the balance of the boundary is proposed to be screened by a 30 inch fence. · 
Although the Hearings Officer generally agrees with the Staff findings for the southern 
boundary, in tnis instance a 30 inch high fence is unl ikely to screen the development from 
property owners to the south to a reasonable extent. As part of the condition noted above, the 
Hearings Official will require the applicantto revise the landscape plan or provide a taller fence 
along the southern boundary. 

2 The Hearings Official considers the example site plan In PT-18 to directly respond to comments made in PT-1 and 
PT-2 (submitted on October 9, 2013) and, therefore, It does not constitute new evidence being entered into the 
record. 
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EC 9.8320(4): The PUD is designed and sited to minimize impacts to the natural environment 
by addressing the following: 

(a) Protection of Natural Features. 
1. Fur areas not included on the City's acknowledged Goal 5 inventory, the 

preservation of significant natural features to the greatest degree attaimlble 
or feasible, including: 
a. Significant on-site vegetation, including rare plants (those that are 

proposed for listing or are listed under State or· Federal law), and 
native plant communities. 

b. All documented habitat for all rare animal specie� (those that are 
proposed for listing· or are listed under State or Federal law). 

c. Prominent topographicfeatures, such as ridgelines and rock outcrops. 
d. Wetlands, intermi�tent and perennial stream corridors, and riparian 

areas. 
e. Natural resource areas designated in the Metro Plan diagram as 

"Natural Resource" and areas identified in any city-adopted natural 
resource inventory. 

Staff Findings 

The subject property is within the Willamette
. Greenway boundary, and as noted p r�viously, an 

adopted Goal 5 water resource conservation area is located east of t_he subject p roperty, on 
the City parklands: (Refer to Attachment A.) There is no natural resource area designated in  the 
Metro Plan or any other adopted natural resource inventory that includes protected resources 
on the subject property. The available information indicates that the subject property does-not 
contain  any rare plant or animal species, prominent topographical features, wetlands, streams, 
or ripa

.
rian areas. With regard to significant natural features, the applicant states that the site i s .  

primarily a meadow, consisting of a cover crop of short grass with scattered fruit and fir trees. 
Tree preservation is evaluated below. 

Hearings Official Conclusions 

The Hearings Official generally concurs with Staff's findings for EC 9.8320(4 )(a) and adopts 
those findings by this reference. The record does not appear to contain any argument that rare 
plant or animal species exist on the subject property. Mr. Mark Conley submitted severa l plant 

. lists and letters which show a great deal of thought and time expenditure attempting to catalog 

. the plant and animal species that are on the subject property. PT-5, PT-6, PT.R-11. However, 
the Hearings Official cannot find an argument that the species l isted are rare plants or animal 
species which might trigger protection under EC 9.8320(4)(a). 

(b) Tree Preservation. The proposed proje-ct shall be designed and sited to preserve 
significant trees to the greatest degree attainable or feasible, with trees having 
the following characteristics given the highest priority for preservation: 
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1. Healthy trees that have a reasonable chance of survival considering the 
base zone or special area zone designation and other applicable approval 
criteria; 

2. Trees located within vegetated corridors and stands rather than individual 
isolated trees subject to windthro'<l/; 

3. Trees that fulfill a screening f.unctio·n, provide relief from glare, or shade 
expansive areas of pavement; 

4. Trees that provide a buffer between potentially incompatible land uses; 
5. Trees located along the perimeter of the lot(s) and w"ithin building setback 

areasj . 
6. Trees and stands of trees located along ridgelines and within view 

corridors; 
7. Trees with significant hab.itat value; 
8. Trees adjacent to public parks, open space and streets; 
9. Trees located along a water feature; 
10. Heritage trees. 

Staff Findings 

The applicant states that there are approximately.135 existing trees on the subject property (see 
page 28 of the applicant's June 14, 2013 written statement). The applicant's tree removal and 
preservation plan is shown on sheet L3 (Attachment D-4). The app licant states that on1y four · 
"significant" trees will be removed, according to the following definition: 

EC 9 .0500 Significant Tree: A living, standing tree having a trunk with a minimum 
cumulative diameter breast height of 8 inches, or, when there are multiple 
trunks, having a minimum cumulative diameter breast height of 8· inches, 
considering the 2 largest trunks measured at 4.5 feet above mean ground level at 
the base of the trunk or trunks. 

The location, species, a nd size of the trees on. the subject property are also shown in the appl icant's 
topographical survey, which confirms that most ofthe trees are fruit and filbert trees that are less 
than eight-inches in diameter. Most of those trees are proposed for.remova l. The larger fruit trees 
along the southeast property line are proposed for preservation, which complies with the above 
approval criterion as these trees provide screening and buffering functions. The appiicant also 
proposes to preserve a group of ash·trees, west. of Building 7, and a cluster of young cedar trees 
between Buildings 3 and 4. Preservation of these trees complies with the above criterion because 
they are stands of trees, rather than isolated individuals. The most significant tree being preserved 
on the subject property is a 14-inch fir located in the southwest portion of the property. The . 
appl icant's plans delineate the critical root zone (CRZ) of the tree to show that it can. survive 
construction impacts, which are primarily the surrounding vehicle use areas, rather than buildi ngs. 

The applicant's plans also show the CRZ of three fir trees on the adjacent property to the west to 
show that the proposed parking garages and concrete wall wil l  not require their re�oval. As 
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discussed previously at EC 9.8320(3), the applicant has not delineated the CRZ for the row of cedars 
abutting the north property line. Under the screening criterion at EC 9.8320{3), staff recommended 
a condition for the final PUD plans to show the CRZ ofthe row of cedars �butting the north 
property line, with either supporting documentation from a certified arborist that. the trees could 

· · survive construction impacts or moving Building 2 farther to the south, outside the CRZ. Based on 
the condition established at EC 9.8320(3), which is incorporated by reference, approval criterion EC 
9.8320(4) is also satisfied. 

Opponents Arguments 

At least one comment claims that the application does not meet this provision. PT-1. However, 
that argument is nearly incomprehensible. The opponent identifies several larger trees on the . 
subject property, but the comment does not appear to respond to the app licant's tree preservation 
plan. 

Hearings Official Conclusions 

The Hearings Official generally concurs with Staffs findings for EC 9.8320(4)(b) and adopts those 
findings by this reference. Certainly several sign ificant trees will be removed. However, that is 
allow.ed under EC 9.8320(4)(b) as some significant trees can be removed with provided mitigation. 
There is no evidence showing that applicant is unwilling or u�able to provide that mitigation. The 
applicant's information also shows that measures will be taken that are reasonably calculated to 
protect the root zone of the cedars to the north. 

(c) Restoration or Replacement. 
1. For areas not included on the city's acknowledged Goal S inventory, the 

proposal mitigates, to the greatest degree attainable or feasible, the loss of. 
significant natural features described in criteria (a) and (b) above, through 
the restoration or replacement of natural features such as: 

a. Planting of replacement trees within common areas; or 
b. Re-vegetation of slopes, ridgelines, and stream corridors; or 
c. Restoration of fish and wildlife habitat, native plant habitat, 

wetland areas, and riparian vegetation. 
To the extent applicable, restoration or replacement shall be in compliance 
with the planting and replacement standards of EC 6.320. 

The Hearings Official concurs with Staffs finding that the area is not included on the City's 
. acknowledged Goal 5 inventory. The applicant proposes.to mitigate the removal of four trees by 
planting approximately 26 new trees within the common areas. Based on these findings, this 
criterion is met. 

(d) Street Trees. lf the proposal includes removal of any street tree(s); removal of 
those street hee(s) has been approved, or approved with conditions according to 
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the process at EC 6.305. 

Staff found that no street trees are proposed for removal. The Hearings Official finds this provision 
is not applicable. 

EC 9.8320(5): The PUD provides safe and adequate transportation systems through 
· compliance with the following: 

(a) EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other Public Ways 
(not subject to modifications set forth in subsection (11) below). 

Staff Findings 

Oakleigh Lane abuts the west half of the north boundary of the subject property. The applicant's . 
survey shows that the portion of Oakleigh Lane abutting the subject property has 20 feet of right­
of-way width, with ·approximately 19 feet of pavement width that partially overlaps the north 
boundary of the subject property, outside the public right-of-way. Instead of dedicating additional 
right-of-way to widen the roadway, the applicant proposes a 20-foot special setback from the north 
property boundary (which coincides with the official right-of-way centerline). 

East of the roadway is a row of cedar trees, which are primarily on adjacent lands to the north. 
Hence, extending Oakleigh Lane to the east would necessitate .right-of-way dedication from the 
northerly property owner and, potentially removal of the cedar trees. Instead of extending Oakleigh 
Lane to the east, the applicant submitted a street connectivity study prepared by Access . 
Engineering, LLC, which shows how the adjacent lands to the north could be further divided with 
flag lot access off the existing 20 feet of right-of-way, with just an additional five-foot right-of-way 
dedication (as multiple flag lots r_equire 25 feet of street frontage). (Refer to Attachment D-5.) 

Referral comments from Public Works confirm that the proposed street layout provides a safe and 
adequate transportation system, subject to additional findings and conditions for compliance with 
EC 9.6805 through EC 9.6875 Street Standards, as provided below. With regard to EC 9.6805 
Dedication of Public Ways, Public Works staff recommends right-of-way dedication west of the 
development's driveway, so that the abutting street, Oakleigh Lane, will comply with EC 9.6870 
Street Width. Public Works staff also recommends right-of-way dedication, east of the driveway, to 
enable the construction of a· hammerhead turnaround, �onsistent with EC 9.6820- Cui-de-Sacs and 
Turnarounds. Public Works staff confirms that no additional right-of-way or special setback is 
required based on the acceptabil ity of the applicant's street connectivity study; Public Works staff 
recommends the exception to EG 9.6815 Street Connectivity be approved. Details of these findings, 
with the recommended conditions of approval, are provided below. 

Pursuant to EC 9.6850 Dedication of Public Ways, as a condition of any development, the City may 
require dedication of public ways for bicycle and/or pedestrian use 'as well as for streets and alleys, 
provided the City makes findings to demonstrate consistency with constitutional requirements. The 
public ways for streets to be dedicated to the public by the applicent shall conform to the adopted 
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right-of-way map and EC Table 9.6870. EC 9.6870 Street Width confirms that the required right-of­
way width for Oakleigh Lane is 45 feet, based on the street functioning as a Low-Volume Residential 
Street. Public Works staff confirms that there are currently 25 residential tax lots along Oakleigh 
Lane, and with the addition of 29 dwelling units proposed by the subject development, the Average 
Daily Traffic (ADT) woulq be greater than 500 trips per day, which' is within the expected 250-750 
ADT range for low-volume streets. 

The existing right-of-way width abutting the subject property is 20 feet, which was. dedicated by 
properties to the north, per the Plat of Oakleigh in 1927. The southerly margin of this 1927 
dedication is'the official right-of-way centerline for Oakleigh Lane. Any additional dedications 
required of the subject development would be based on this centerline. Based on the right-of-way 
requirement of 45 feet for a low-volume street, and the existing 20 feet of right-of-way width 
located north of centerline, an additional 22.5 feet of right-of-way dedication (half of 45 feet) from 
the subject property is necessary, for the portion of the street being impacted by the_ subject 
development (i.e. from the site d riveway to the west property boundary, which is about 50 l ineal 
feet). 

Oakleigh Lane currently terminates near the proposed driveway. As noted above, the right-of-IA(ay 
width needs to be expanded by an  additional 22.5 feet in width for a length of 50 feet, between the 
northwest property corner, over the proposed site entrance, and five feet east of the proposed 
driveway to accommodate the approach apron and· sidewalk. Beyond that point, .Public Works staff 
confirms that right-of-way is needed to enable further development of adjacent lands to the north, 
and to provide a future hammerhead turnaround and sidewalk at the east end of the street .. The 
acceptability of not extending the street, further to the east, is based on an exception to EC 9.6815 
Street Connectivity. Public Works staff confirms that the appl icant's alternative street plan, along 
with their narrative that addresses the intent statements at EC 9.6815(1), an exception is warranted ' . 
pursuant to EC 9.6815(2)(g)(1). 

The applicant's a lternate street study (Figure 1, Attachment D-5) identifies the amount of right� 
of-way necessary to construct an emergency vehicle turnaround at the end of Oakleigh Lane, 
and to provide the necessary frontage for flag lot development of undeveloped adjacent lands 
to the north (Tax Lot 200). Public Wor�s staff indicates that the applicant's proposal is sufficient 
to accommodate the turnaround, but not the area necessary to extend the sidewalk  along the 

· south side ofthe turnaround, to separate pedestrians from vehicles and provide a safe public 
· . walking surface for the residents of the proposed development. The amount of right-of-way 

necessary to allow for the construction of the proposed turnaround and adjacent sidewalk 
would be a strip that is 13 feet wide by 199 feet in length. These dimensions a�sume that the 
turnaround would be 21 feet wide and that the north edge of the turnaround would match the 
existing edge-of-pavement in Oal<leigh Lane, which is shown on the .tentative plans as being six 
feet south of the existir)g right-of-way. The addition of a six-inch curb, five-foot sidewalk, and 
six-inches behind the sidewalk, as necessary for construction purposes, results in the need for a 
total of 33 feet of right-of-way (for the future hammerhead turnaround at the east end of 
Oakl'eigh Lane), 13 feet of which is within the bounds of the proposed development (with the 
balance coming from the northerly property, whenever that property decides to develop). 
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Construction of the hammerhead turnaround is not necessary or feasible at this time; the need 
wil l  be based on further development of adjacent lands to the north. The right-of-way secured 
with this development will enable future development of that northerly property. 

EC 9.6820 Cui-de-Sacs and Turnarounds require streets that are longer than 150 feet to terminate 
with a cul-de-sac bulb or an emergency vehicle turnaround (or hammerhead). The street 
conneCtivity exception also warrants an exception to the 400-foot maximum length of a dead-end 
street, pursuant to EC 9.68?-0(5)(b). 

With regard to EC 9.6835 Public Accessways, Public Works staff notes that the nearest public 
accessway is located farther to .the north, between the east terminus of East Hil l iard Lane and the 
public bike path that runs along the west bank of the Willamette River. The Pedestrian and Bicycle 
Master Plan identifies .a future connector from the east end of McClure Lane to the riverfront path, 

. farther to the south of the subject property. The development proposes an internal sidewalk 
system that terminates at the southeast property corner, which would enal:!le a future connection 
through the abutting City parkland to the McClure system to the south. (Refer to Attachment C.) 

The segment of the internal sidew�lk system that is located between the most easterly building (a 
bike barn) and the east property line is shown as having a graveled, rather than a paved, surface. 
This unimproved surface is appropriate because there are no plans or funding for construction of a 
public path on the City property at this location. Residents of the development wi.l l  naturally want 
to wa lk  across th.e City parkland toward the river. Parks staff state no objections or concerns. This 
proposed path at least delineates a more confined direction of travel, rather than random 
wandering through the City's resource area. This portion of the City property has been cultivated as 
a filbert o rchard, which has been maintained by the former owner of the subject property, as 
d iscussed in the applicant's written statement." There appears to be an informal path between the 
orchard and the subj<"ct property that would direct travelers to the southerly McClure Lane right-of­
way. Public Works staff confirms that the planned bicycle and pedestrian connection through the 
City's parkland is from McClure Lane toward the easterly West Bank Bike Path, which is a regional 
facil ity that borders the west bank of the Wil lamette River. 

The applicant's plans also show an informal path, along the north property line, from the existing 
end of Oakleigh Lane to the riverfront path system. On page 31 of the written statement, the 
app licant ind icates that the path "will be improved and maintained by Oakle igh Meadow, LLC." The 
appl icant does not propose to improve the path with pavement, but rather to keep its current 
conditions open to the public. The right-of-way dedication being required for Oakleigh Lane covers 
most of this informal path. Between this right-of-way and the east property line (24 1ineal feet), a 
13-foot wide-public access way is necessary to provide for a future bike path connection from the 
approved turnaround and sidewalk in the direction of the West Bank Bike Path. 

In order to ensure compliance with the standards of EC 9.6835 Public Accessways, EC9.6820 Cui­
de-Sacs andTurnarounds, and to implement the applicant's alternative street study, as required for 
an exception to EC 9.6815 Street Connectivity, the following conditions of approval are necessary: 
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• Prior to final PUD approval, the applicant shall revise the final site plan to show the 
dedication of 22.5 feet of right-of-way along the northerly boundary of the development, 
between the westerly boundary ofthe proposed.development and a l ine that is 50 feet east · 
of the westerly boundary, and also to show the dedication of 13 feet of ri15ht-of-way 
extending from the aforementioned l ine (the east end ofthe required 22.5 feet of right-of­
way dedication) to a l ine that is ·117 feet beyond (east of) the existing the existing right-of­
way (for a total length of 199 feet). Additiona lly, the revised site plan sha l l  show the 
dedication of a 13-foot wide Public Accessway along the northerly boundary, which extends 
from the east end of the aforementioned right-of-way to the easteriy property boundary 
(for a total distance of 24 l ineal feet). 

• Prior to final. PUD apprbval, the applicant shall submit for review and approval by City 
staff and recording at Lane County Deeds and Records, a street deed which reflects the 
right-of-way as shown· on the final site plan. . 

( Refer to Attachment B for a depiction of therequired dedication areas.) 

Constitutional Find ings for Exaction: 
It is in the publ ic's interest to have Oakleigh Lane consist of 45 feet of right-of way thrbugh the 
development site's entry d rive aisle and to consist of 33 feet beyond the drive aisle to the 
terminus of the street in  order to ensure: safety for pedestrians, bicyclists and motorists 
traveling on Oakleigh Lane (a  low-volume street); the efficient provision of emergency services; 
and that the proposed development and adjacent properties are accessible via Oal<leigh Lane. 

There is a nexus between the requirement to dedicate 22.5 feet of right-of-way west of the 
drive aisle and 13 feet east of the drive aisle and the public interest at issue. The 22.5 feet of 

. right:of-way will -result i n ane-half of.the 45 feet of right-of-way which is necessary to construct 
Oakleigh Lane to the City's minimum street design standards which have been established for a 
low-vofume street. The 13 feet of right-of-way will provide sufficient right-of-way on the south 
side of the centerline to construct emergency vehicle turnaround with adjacent sidewalks to 
City standards. Improving Oakleigh Lane to these standards wi l l :  allow for two-way vehicular 
and bicycle traffic; provide separation between vehicular traffic and pedestrians; and provide 
for emergency response and access to adjacent lots. Because 45 feet of right-of-way is the 
minimum amount of right-of-way necessary to construct Oakleigh Lane in this manner as a low­
volume street, and because 33 feet of right-of-way is the minimum amount of right-of-way 
necessary to construct the_ turnaround at this location, the·public interest in  safe vehicular, 
pedestrian and bicycle travel and emergency response and access wil l be at risk ifthe 22.5 and 
13 foot strips of right-of-way are not dedicated. 

The requirement to dedicate 22.5 feet of right-of-way from the westerly boundary of tlie 
proposed development primary d rive aisle and 13 feet from the drive aisle to a l ine that is 117 
feet in length, as measured from east of the existing terminus of the right-of-way is roughly 
proportiona l to the impact that the proposed development will have on the City's . . 
transportation facilities. The proposed development will result in  a 29 new residential units. 
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These residential units wil l be accessible only from Oakleigh Lane. Currently, 25 lots, consisting 
of. a mix of residential, general office and commercial zoning have structures that take access 
onto Oakleigh Lane; thus, the additional 29 residential u nits will increase the number of 
structures that access this Oakleigh Lane by over 100 percent. The construction of the new 
(structures will result in an increase of vehicular traffic onto Oakleigh Lane by approximately 
164 new vehicular trips per day. See Trip Generation Manual from the Institute of 
Transportation Engineers (ITE) for Residential Condo I Townhouses (Category 230). 

Without the additional right-of-way, Oakleigh Lane cannot be improved to the City's minimum 
street design standards and the 164 new vehicle trips per day generated by the proposed 
development, along with the additional pedestrian and bicycle traffic generated by the 
proposed development, will not be assured of safe access via Oakleigh Lane. This is the last 
opportunity that the City will have to require the dedication of the right-of-way prior to the City 
needing the right-of-way for street construction. 

It is also in the public interest to have a conn.ected street and bike path system that al lows 
pedestrians and bicyclists to safely and efficiently use the public system as a means of travelling 
throughout the City and to use alternative modes of transportation when traveling between the 
commercial, residential and recreational areas of the City. 

There is a nexus between the requirement to dedicate a 13 foot public accessway and the 
public interest at issue. The dedication of a 13 foot publi� accessway will al low for the 
construction of a 12 foot wide

. 
bike path connecting Oakleigh Lane to the West Bank Bike Path. 

The 13 foot public access way will also allow forthe south edge of the bike path to be al igned 
with the south edge of the future Oakleigh sidewalk and provide an additional six inches on 
each side of the bike path for constructability purposes. Because 13 feet is needed to construct 
a bike path connector i n  this mann10r as a standard 12 foot wide bike path, the public interest in 
safe pedestrian and bicycle travel between Oakleigh Lane and the West Bank Bike Path and 
throughout the City wil l  be at risk if the 13 foot public access way is not dedicated. 

D€dication of .the 13 foot public access way is roughly proportional to the impact that the 
proposed development will have on the City's transportation facilities. The proposed 
development .will result in 29 residential units. By creating new residential units, the proposed 
development will increase the n umber pedestrians and bicyclists using the bike path system. 
Using LCOG's Metro Trans Model "EMME 2" to determine vehicular a nd non-vehicular 
components for the street system, projections for bike/pedestrian trips generated by a 
proposed· residential development of 29 units would generate five percent of the estimated 168 
Average Daily Vehicular Trips from tlie development, or approximately eight bike/pedestrian 
trips per day. However, based on the app licant's written statement and because of the 
proximity of this development to the West Bank Bike Path, it is safe to assume that th.e number 
of daily bike/pedestrian  trips from this proposed development would be significantly greater 
than the projected eight trips. Regarding the size of the dedication in comparison to the size of 
the proposed development site, the total area of the public access way is approximately 312 
square feet, or approximately 0.3 percent of the total development site. This development 
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application is the last opportunity thatthe City will have to require the dedication ofthe public 
access way prior to the City needing the public access way for bike path construction. 

The above findings and conditions demonstrate wmpliance with: EC 9.6805 Dedication of Public 
Ways; EC 9.6835 Public Accessways; EC 9.6870 Street Width; EC 9.6815 Street Connectivity; and EC 
9.6820 Cui-de-Sacs and Turnarounds. Based on compliance with EC 9.6870, the street standards at 
EC 9.6850 Street Classification Map are also met. Public Works staff confirms that the following 
street standards do not apply: EC 9 .6830 Intersections of Streets and Alleys, because no 
inters.ections are being created; EC 9.6810 Block Length, because no new local streets are proposed 
or required; EC 9.6B40 Reserve Strips because, given the location of the required right-of-way, a 
reserve strip would not prevent access to adjacent properties, which woufci be the only purpose of 
a reserve strip in this case; EC 9.6845 Special Safety Requirements because the street is a dead-end 
and, therefore, discourages use by non-local motor vehicle. traffic; EC 9.6855 Street Names, because 
no.new streets are being created; EC 9.6860 Street Right-of-Way Map, because the proposal does 
not amend the adopted map; and EC 9.6875 Private Street Design Standards because the internal 
access is a driveway, rather than a private st�eet. 

·· 

Based on the above findings and conditions, the development will comply with the applicable street 
standards at EC 9.6800 through EC 9.6875. 

Opponent Arguments 

Numerous neighbors argued that the anticipated increase in vehicle trips would make 
Oakleigh lane unsafe. Many of these comments raised this concern in general terms raising the fear 
that the existing neighbors would be put in danger as they walked, biked, played and drove along 
the lane. These type comments are represented well by Exhibits PT-9 and HE-12. Others 
commented iii more detail about al leged errors in the designation of Oakleigh Lane as a low volume 
residential street, and the -associated right-of-way needs . . The following is a summary of those more 
detailed comments: 

•· Oakleigh Lane is ·an "access lane" not a "low volume residential street" - and this 
misclassification caused the Staff to erroneously not reql!ire a traffic study. PT-1, PT-
2, and PT-4. 

• The Lower RiverHead Concept Plan states that conditions for pedestrians and 
bicyclists in the vicinity are worsening. PT-1 and PT-2. 

• Treating the access lane designation as a standard, opponents argue that the . . 
aggregate of existing average daily trips (about 200) combined with the ADT 
·produced by" the co-housing proposal (164) would greatly exceed the 250 maximum 
daily trips for which access lanes are designed. PT -1 and PT-2. 

• The increase of 164 ADT is a 145% increase in the number of current vehicle trips 
experienced by the neighborhood. That is deemed significant, and al leged to 
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inherently.create unsafe conditions for children, bicyclists, pedestrians and drivers 
along Oakle

.
igh Lane. PT-1 and PT-2. 

• The existing right-of-way of Oakleigh Lane is insufficient for safe travel of tbe newly 
generated vehicle trips. PT -1. 

• The Staffs conclusion that a dedication of land for the necessary right-of-way along 
the subject property's fro-ntage ·on Oakleigh Lane is proof that the development will . . 
cause unsafe conditions for the length of Oakleigh Lane. PT-4. 

• Safe conditions cannot be assured on Oakleigh Lane unless the right-of-way a long 
the entire lane is increased to 45 feet and the paved surface increased·. That cannot 
occur because the local residents have not agreed to it and structures might need to 
be removed in order to widen the street. PT -4 and PT.R-2. 

. 

• The Hearings Official cannot rely on Staff's conclusory opinion that the proposal will 
create no new adverse traffic safety conditions. PT.R-2. 

• The applicant's street connectivity study is flawed and does not demonstrate that 
nearby properties can be developed to their maximum potential. PT-1 and PT-4. 

Hearings Official Conclusions. 

The Hearings Officia l  generally concurs with Staffs findings for EC 9.8320(5) and adopts those 
findings by this reference - consistent with the findings below. 

The opponents have raised numerous "safety" concerns and argtJments that go well beyond the 
fundamental requirement of EC 9.8320(5). The very structure of EC 9.8320(5)' does not require an . 
applicant to prove that a proposed development wil l be safe from any and a l l  asserted and or 
imagined traffic safety threats. The language of EC 9.83:20(5) states: "[t]he PUD provides safe and 
adequate transportation systems through compliance with the following:" The u·nderlined·section 
demonstrates that the provision is l imited by its own words to a require'ment showing three things: 
a) thatEC 9 .6800 through 9.6875 can be met, b) that pedestrian, bicycle and transit circulation can 
be achieved, and c) that if necessary a Traffic Impact Analysis has been done and mitigation 
provided. 

·
In other words, the adopted provisions of EC 9.8320(5) assume that if those three criteria 

. can be met, a "safe and adequate transportation system" will result. 

EC 9.8320(5)(a) requires an applicant to demonstrate that it is possible, when necessary, for the 
applicant to "ded icate" sufficient land to accommodate public ways, including right-of-way for 
streets under EC 9.6800-8675. The purpose of those sections of the code are set forth in EC 9.6800 
and states: "[s]ections 9.6800 through 9.6875 establish standards for the dedication, design and 
location of public ways to address the purpose of this land use code contai�ed in EC 9.0020 
Purpose." The pertinent sections of EC 9.6800 are EC 9.6805 and EC·9.6870. Importantly, EC 
9.6805 a l lows the city to "require dedication of public ways for bicycle and/or pedestrian  use as 
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well as for streets and al leys * * *." EC 9.6870 sets forth the "width" of the right-of-way and paved 
service to be "dediCated" in order to conform to the standards set forth in Table 9.6870'. 

The opponents arguments fundamentally misconstrue the requirement of EC 9.8320(5)(a) which is 
to ensure that a proposed development is capable· of dedicating sufficient land along the property 
frontage to meet the right-of-way width.requirements for that street designation. A "dedication" is 
a form of legal "taking" of property.for public use that is intended to provide for public safety and 
offset impacts imposed by development. Because EC 9.8320(5)(a) is concerned with the dedication 
of land for a street, neither that provision nor EC 9.6800-9.6875 set forth standards that an existing 
street must meet in order to serve a proposed development. By its nature, a dedication only 
applies to the land that is subject to the given land-use application. Therefore, Staff have properly 
applied EC 9.83ZO(S)(a) by considering and requiring sufficient dedication of land to meet the right­
of-way requirements for either an access lane or a low volume residential street - along the . 
frontage of the subject property. Whether or not Staff have miscategorized Oakleigh Lane as a low 
volume residential street, and the H�arings Official does not a15ree that a mistake was made, is of 
no consequence because Table 9.6870 shows right-of-ways in the range of 40' to 55' for both 
access lanes and low volume residential streets: The Hearings Official considers Staff's 
.categorization to be more accurate given the increase in  ADT moves the lane into the 250-750 ADT 
range. But, in any case, the record amply demonstrate.s that the applicant is both willing and able 
to dedicate land along the northwest corner of the subject property and adjacent to Oakleigh Lane 
for the purpose of providing sufficient right away and a public accessway. Nothing more is required · 
by EC 9.8320(5)(a). 

Based on the above interpretation ·of EC 9.8320(5)(a), the opponents arguments as set forth a bove 
·are not relevant to whether the applicant has met the requirement to dedicate sufficient Ia nd to 
create a 45 foot right-of-way along Oakleigh Lane·. Although eloquently argued, Mr. Conte's 
substantial analysis of the Staff findings are well outside the scope of E;C 9.8320(5)(a), EC 9.6805 
and EC 9 .6870. Oakleigh Lane need not have a dedicated 45 foot right-of-way and associated paved 
surface from River Road to the subject property in order to meet EC 9.8320(5(a) because that 
provision is a s1;andard for the "dedication" of land, not a "service" standard akin to level of service 
- LOS. Neither does EC 9.8320(5)(a) require the neighbors to now dedicate a portion of their 
property to the widening of the right-of-way or paved surface of Oakleigh Lane. 

A.s to the applicant's street connectivity study, the Hearings Official agrees with StafFs analysis. The 
applicant's August 6, 2013 connectivity study provides analysis required to comply with EC 
9.6815(2)(g)(1)(b) which allows for alternative street designs if it can be shown that "undeveloped · 

· or partially developed properties within a quarter mile can be adequately served by alternative 
street layouts." The opponents are incorrect that the standard for a l lowing the exemption is a 
showing that nearby properties can be developed to their maximum potentia l .  The applicant's . . 
study identifies only one property in the vicinity that remains undeveloped and adequately shows 
that it can be served by the alternative street lay out proposed. That is· enough to qualify for the 
ex(!mption. · 
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(b) Pedestrian, bicycle and transit circulation, including related facilities, as needed 
among buildings and related uses on the development site, as well as to adjacent 
and nearby residential areas, transit stops, neighborhood activity centers, office 
parks, and industrial parks, provided the city makes findings to demonstrate 
consistency with constitutional requirements. "Nearby'' means uses within l<i mile . 
that can reasonably be expected to be used by pedestrians, and uses within 2 

. miles that can reasonably be expected to be used by bicyclists. 

Staff Findings 

. The appl icant's plans show pedestrian arid bicycle circulation within the development via 
interconnected paths between the buildings and bicycle parking areas. The applicant notes that 
there is an existing worn path along th·e north property line, between the Oakleigh Lane roadway 
and the east property l ine, abutting the City parklands. The applicant proposes to keep this path 
open, but does not explicitly show any dedications to the public to enable continue·d access. The 
previous requirement for additional right-of-way dedication (13 feet wide and 24 feet long) will 
address this issue and satisfy the above criterion. 

With regard to bicycles and pedestrians traveling westward on Oakleigh Lane toward transit 
services on River Road, refe'rral comments from Public Works staff state that, for unimproved local 
streets in the River Road ,area (i .e., streets that lack sidewalks and have not been striped to identify 
dedicated travel lanes), the expectation is that pedestrians and bicyclists will share the paved 
surface with vehicles. Additionally, there is a tendency on dead end streets such as Oakleigh Lane, 
for motorists to travel at slower, more cautious speeds, because ofthe perceived narrowness of the 
street. 

Public Works staff confirm that, until such time that property owners elect to improve Oakleigh 
Lane to full City standards (including sidewalks), the existing paved surface of Oakleigh Lane will 
continue to .adequately provide for vehicle and pedestrian traffic, as well as for.emergency vehicles 
and delivery services, provided the paved surface is not blocked by parked vehicles. With regard to 
public comments received about vehicle parking occurring on the shoulders ofthe roadway, Public 
Works staff notes th<Jt, technical ly, such parking is not al lowed. The street could l:ie signed for no 
parking as part of improving the street, but not before, because the City does not maintain 
unimproved streets. 

Public Works staff states that the existing paved surface p'rovides safe passage for two-way 
vehicular traffic, bicycles, pedestrians and emergency vehicles. As such, Public Works staff indicates 
that there is nothing to suggesuhat the impacts of the proposed development will result in unsafe 
conditions in Oakleigh Lane. Public Works staff confirms that it is appropriate to defer public . 
improvements via an irrevocable petition. 

Referral comments from Lane Transit District (LTD) staff also confirm that transit service is 
provided from River. Ro.ad (i.e. 51 Sarita Clara and 52 Irving routes), .to the west. LTD staff states ' . 
no objection to the proposed development. · 
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Opponent Argumen�s 

The Hearings Offici a I views most of the arguments identified above in the findings for EC 
9.8320(5)(a) to be equally directed at EC 9.8320(5)(b). Again, the strenuous assertion made by 
neighbors is that the i ncrease in ADT will necessarily decrease the safety of pedestrians, 
children, and bicyclists traveling along Oakleigh Lane. 

Hearings Official Conclusions 

The Hearings Official generally concurs with Staffs findings for EC 9.8320(5)(b) imd adopts 
those findings by this reference . 

. The Hearings Official also concurs with the applicant's October 23, 2013 final argument that the 
queuing effect of having a single travel lane along Oakleigh Lane is likely to result in lower 
speeds and acceptably safe conditions for pedestrians. The applicant provided evidence in 
support of this position from the city's Arterial ·and Collector Street Plan. The ne ighbors 
submitted this very same information in Exhibit PT-1. The queuing effect is deemed effective 
for streets that have less than 750 ADT. Even with the added trips attributable to the co­
housing proposal, the ADT for Oakleigh will be closer to 400 ADT at' most. It is reasonable to 
expect that the queuing effect identified in the ACSP will work to calm speeds and provide 
reasonably safe passage pedestrians if the co-housing is approved. Once again, the Hearings 
Official has not been d irected to evidence that shows that pedestrian safety will necessarily be 
decre-ased to unacceptable levels simply because 164 ADT are added to Oakleigh Lane. 

As to Mr .. Conte's assertion that the Staffs own findings concede that pedestrian and bicycle 
traffic will not be assured safe use of Oakleigh Lane, the Hearings Official disagrees. PT-4. The 
statement Mr. Conte alights on is a finding related to explaining the justification for the 
dedication requi red under EC 9.8320(5)(a). Staff's conclusions are properly understood to 
require the proposed PUD to dedicate sufficient right-0f-way along the subject property's 
frontage to ail ow Oakleigh Lane to be brought up to the low volume residential street standard 
along that frontage. That is consistent with requiring the proposed PUD to meet current street 
design standards rather than al lowing the development to access Oakleigh Lane in its current 
form. The Hearings Official agrees with the applicant's conclusion that there is no inconsistency 
in the Staff's findings. 

(c) . The provisions of the Traffic Impact Analysis Review of EC 9.8650 through 9.8680 
where applicable. 

Staff Findings 

The proposed development does not meet any of the thresholds established in EC 9.8650 
through 9.8680. The creation of 29 dwelling units is estimated to generate an additional 29 
peak hour trips, which is well below the 100-trip threshold for requiring a Traffic Impact · 

Analysis. Referral comments from Public Works staff indicate no concerns related to traffic 
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safety issues or poor service levels which will result from this development. Based on these 
find ings, the above criterion does not apply. 

· Opponent Arguments 

The neighbors strenuously argue that a TIA is needed because of the increase in ADT the 
proposed co-housing will produce. As noted above under the findings for EC 9.8320(5)(a), they 
argue that a 145% increase in the ADT should trigger a review, and that in any case the increase 
in traffic wil l  bring safety risks that are unacceptable. Mr: Conte argues that in addition to the 
increase in ADT, an incredible increase of over 5,000 pass-by trips wili be generated, and that 
should be sufficient reason to trigger a TIA. Mr.  Conte also argues that the Staffs conclusion 
that there are no concerns With the safe operation of Oakleigh Lane has been rebutted by his 

. analysis and cannot be viewed as sufficient substantial evidence of compliance. PT-4, PT.R-2. 

Hearings Official Conclusions 

The Hearings Official generally concurs with Staffs findings for EC 9.8320(5)(c) and adopts 
those findings by this reference. 

EC 9.8320(5)(c) invokes EC 9.8670 on the question of when a TIA may be required to support a 
PUD application. There are three primary circumstances in which a TIA may be required: 1 )  · 
when the development will gener<�te mar� than 100 peak hour vehicle trips, 2) when "the 
increased traffic resulting from the development wil l  contribute to tr<Jffic problems in the area 
based on current accident rates, traffic volumes or speeds that warrant action, and 3) where 
approval of the development will reslj[t in li'�vel-of-service failures of the roadway system in the 
vicinity. If none of these conditions will result from approval of the PUD, then the code does 
not require a TIA and the City cannot force an applicant to provide one. 

Although the Hearings· Official understands the neighbors' concerns about increased numbers 
of vehicles using Oakleigh Lane, the strong assertion that an increase in ADT will result in traffic . 
accidents or actual danger to pedestrians and bicyclists is not supported by evidence in the 
record. Assertion is not evidence, and neith.er is an explanation of inductive reasoning. 
Therefore, the Hearings Official cannot substitute the neighbors' ver:y strongly held opinions . 
that more cars will necessari.ly decrease traffic safety for actua l  evidence. Anecdotal instances 
of unsafe traffic conditions are also not enough to trigger a TIA. 

Moreover, EC 9.8320(5)(c) and EC 9.8670 contemplate certain types of evidence concerning 
traffic conditions and makes implicit decisions about when mitigation measures might be 
needed. Those implicit assumptions are that under EC 9.8670(1), a proposal will ·not potentially 
create unsafe traffic conditions un less the development will increase peak vehicle trips by more 
than 100 trips. Under EC 9.8670(2), it. is implit�d that a TIA and associated mitigation measures 
do not need to be considered unless there is evidence of "problems" caused by accident rates, 
traffic volumes or speeds. The third implied safety concern is that a TIA is needed if LOS is not 
sufficient i n  for tlie roads and intersections in the i mmediate vicinity. 
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This record contains uncontroverted evidence that the proposed development will come 
nowhere close to producing the 100 peak hour trips necessary to trigger a TIA. That standard 
does not d iscuss or contain a requirement to provide a TIA simply because ADT will rise by a 
certain percentage, or a certain number of pass-by trips will be generated . To interpret EC 
9.8320(5)(c) and EC 9.8670{1) otherwise would be to add language a nd concepts to the 
provision that do not exist. That would violate DRS 174.010. The Hearings Official has not been 
directed to evidence in the record that shows accident rates for Oakleigh Lane or at the 
intersection with River Road are a problem. Nor have other documented "problems" with 
traffic volumes or speeds been submitted by any party. Contrary to Mr. Conte's assertion, 
Staff's position that there are no traffic safety concerns associated �ith the proposal or 
Oakle.igh Lane is some evidence that a TIA under EC 9.8670(2) is not necessary. Public Works 
did a lengthy and thorough ana lysis of traffic conditions that is largely repeated i n  the Staff 
report. Neither Mr. Conte nor any other party submitted evidence to the contrary, and that is 
what is required in order for Staff or the Hearings Official to determine that EC 9.8670{2) might 
be implicated by this application. Finally, LOS at the intersection of Oakleigh Lane and River 
Road appears to be adequate and there is no evidence in the record showing that the proposal 
will reduce the LOS to an-unacceptable o r failing service level. Th.erefore, there is no 
evidentiary basis for requiring a TIA or assuming that the i ncrease in ADTwill necessarily lead to 
unsafe conditions along the lane. , 

EC 9.8320(6): The PUD will not be a significant risk to public health and safety, including but . 
not limited to soil erosion, slope failure, stormwater or flood hazard, or an impediment to 
emergency response. 

Staff Findings 

Regarding soil erosion and slope failu re, the applicant's geotechnical analysis confirms that the 
site is geologically stable and adequate for development. The ana lysis provides construction 
techniques consistent with industry standards, none of which indicate the existence of unsafe 
sub-surface conditions. Public Works staff co.nfirms that the analysis indicates no soil conditions 
that would otherwise require extensive construction to mitigate any significant geological 

· 

hazards or  soil drainage issues. Due to the size of the development, an  .erosion prevention 
permit will be required prior to any ground-disturbing activities. 

With regard to flood hazard; the subject property is within a special flood hazard area; as such, 
development of the subject property is subject to the special flood hazard a·r.ea development 
standards at EC ·9.6706 through EC 9 .6709,. which is addressed in greater detail at EC 9.8320(11) 
and is incorporated here by reference. The development itself will not result in unreasonable 
risk offload, per the stormwater management evaluation at EC 9.8320(11).Ul. 

With respect to the provision of emergency vehicle response, the applicant states the proposed 
access on Oakleigh Lane and the hammerhead turnaround within the development site is 
sufficient fonhe proposed development. Referral comments from Public Works staff indicate 
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that this on-site turnaround must provide for emergency vehicle acce.ss by being within a 
temporary emergency access easement. The proposed turnaround area meets the dimension 
requirements for a hammerhead. Referral comments from the Fire Marshal state no concern 
with the turnaround. The permanent turnaround is anticipated at the end of Oakleigh Lane, 
when properties to the north further develop. As recommended previously at EC 9.8320{5)(a), 

· the app licant is required to dedicate right-of-way for the portion of the future turnaround that 
would overlap the subject property. Based on these findings, the following condition of 
.approval is necessary: . 

• Prior to final PUD approval, the applicant shall dedicate a temporary emergency 
vehicle access easement over the on-site hammerhead and the access drive from 
Oakleigh Lane, and show this easement on the final PUD plans. 

Other public health concerns and necessary infrastructure improvements are otherwise 
addressed with respect to approva l criteria at EC 9.8320{5)(b) and {11){b). Given the available 
information, and based on the findings as set forth above, it is concluded that the proposed 

· development will comply with this criterion. 

Opponent Arguments 

The neighbors raised concerns a.bout stormwater quantity and quality both during the October 
2, 2013 hearing and in written comments. during the open record period. PT-15. While not 
expressly d irected at compliance with EC 9.8320{6), some of the arguments could be construed 
to invoke that section. The primary concerns were that untreated stormwater might be 
discharged and that the quantity of stormwater likely to be generated could not be adequately 
managed on-site. Rick Rubin submitted information on precipitation and calculations on the 
size of a theoretical cistern that might be needed to accommodate that volume of water. PT-
15. 

Hearings Official Conclusions 

The Hearings Official generally concurs with Staffs findings for EC 9.8320{6) and adopts those 
findings by this reference. 

The applicant submitted an October 15, 2013 letter from SSW Engineers which appears to be 
intended to respond to both public comment' at the October 2, 2013 hearing, and M r. Rubin's 
calculations. PT.R-6. Mr. Conte objects to this letter as new evidence. PT.R-1. The Hearings 
Officer finds that to the SSW Engineers letter appears to be calCulated to respond to M r. 
Rubin's October 9, 2013 letter and complies with the _Hearings Official's open record schedule 
set at the October 2, 2013 hearing. 

More importantly, the SSW Engineers letter does not add new information so much as explain 
the stormwater analysis that was already in the record on July 30, ·zo13, and which was 

. attache<! to the letter. It does not appear that Mr. Rubin was aware'ot the prior storm water 
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analysis in the record. There is no argument that the applicant's stormwater analysis is in error; 
or does not conform to the city's St�rmwater Manual. 

. 

The applicant's stormwater analysis is substantial evidence showing that the anticipated 
amount of stormwater generated by the development can be adequately treated and . 
discharged in compliance with EC 9.8320(6). M r. Rubin's' comments do not contradict or 
undermine the applicant's report sufficient to conclude that the applicant's information is 
unreliable. Waf mart Stares Inc. v. City of Bend, 52 Or LUBA 261, 272 {2006). 

EC 9.8320(7}: Adequate public facilities and services are available to the site, or if public 
services and facilities are not presently available, the applicant demonstrates.that the 
services and facilities w'ill be available prior to need. Demonstration of future availability 
requires evidence of at least one of the following: 

(a) Prior written commitment of public �unds by the appropriate public agencies. 
(b) Prior acceptance by the appropriate public agency of a written commitment by · 

the applicant or other party to provide private services and facilities. 
(c) A written commitment by the applicant or other party to provide for offsetting 

all added public costs or early commitment of public funds made necessary by 
development, submitted on a form acceptable to the city manager. 

Staff relied ·on the Publ,ic Works staff findings that adequate public utilities and services; 
including wastewater service, are·presently available to the site as indicated on the appl icant's 
plans. Further findings at EC 9.8320(11)(b) and U), regarding public improvements and 
storm water respectively, are incorporated herein by reference as further evidence that these 
services are a11ailable to or can be retained on-site. The provision of water and electric services 
and other utilities is subject to review by the Eugene Water and Electric Board (EWEB) or other 
utility providers. Referral comments from EWEB staff confirm.that the water system needs to 
be upgraded within Oakleigh Lane and looped through the subject property for a connection 
with the system in McClure Lane. Approval conditions related to water service are included 
below, at EC 9.8320(11)(b). The applicant's written statement also confirms their commitment 
to provide funds necessary for development. The Hearings Official agrees with these findings 
and adopts them by thisreference, 

EC 9.8320(8}: Residents of the PUD will have sufficient usable recreation area and open space 
that is convenient and safely accessible. 

Staff concluded, and the Hearings bffi
.
cial agrees, that the applicant's site plan shows common open 

space provided at the center of the development that is convenient .and safely accessible by a l l  
residents. Further, there is  ·ample open space as part of the abutting City parkland, which abuts the 
east boundary ofthe subject property and includes regional bicycle facilities (i .e. the West Bank · 
Bike Path). This criterion is met. 

EC 9.8320(9}: Stormwater runoff from the PUD will not create significant negative impacts 
on natural drainage courses either on-site or downstream, including, but not limited to, 
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erosion, scouring, turbidity, or transport of sediment due to increased peak flows or velocity, 

Staff Findings 

The site contours indicate that the subject property currently sheet drains to the east. The 
applicant proposes to maintain the existing dra.inage patterns by directing overflow from the 
proposed on-site stormwater management facilities toward the east property line, abutting the 
City parkland. The·on-site stormwater management facilities consist of piped collection and 
conveyance systems that are interspersed with pollution-reduction facilities, which include . 
filtration rain gardens abutting the dwellings and a vegetated'swa/e in the common open 
space. The overflow to the parkland will be dispersed evenly toward the east property 
boundary with four outfa lls that are designed to reduce flow volumes ancj velocities. . . 

· Referral comments from Public Works staff confirm that the overf/ow'to the parklancl is 
acceptable, provided the flow is not concentrated o r  otherwise cause damage to the City's 
property. The preliminary aesign information provided by SSW Engineers confirms that the 
development will meet this expectation, as well as the stormwater development standards at 
EC 9.6791 through EC 9.6797, which is addressed in detail at EC 9.8320(11)0) and is 
incorporated here by reference. 

Based on these findings, the development wil l comply with this criterion. 

Opponent Arguments 

As noted above, in the findings for EC 9.8320(6) the neighbor� raised concerns about the 
quantity of stormwater and how it will be treated and discharged. Questions were raised 
about how the disch�rge onto the adjacent open space to the east would be modulated to 
mimic pre-development levels. 

Hearings Official Conclusions 

The Hearings Qfficia/ generally concurs with Staffs findings for EC 9.8320(9) and adopts those 
findings by this reference. The findings supporting EC 9.8320(6) are also incorporated here by 
this reference. 

The appl ication materials and Staffs findings explain that treated stormwater will be 
discharged onto the adjacent City open space to the east of the proposed PUD. The record 
shows that the city agreed to allow this discharge. There are no "natural drainage courses" .in 
that a rea, and neither the record nor any evidence submitted by the neighbors indicates that 
erosion is anticipated to result from the discharge of treated stormwater. 

EC 9.8320(10): Lots proposed for development with one-family detached dwellings shall 
comply with EC 9.2790 Solar Lot Standards or as modified according to subsection (11) below. 
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Staff found, and the Hearings Officia l  agrees that this criterion does not apply because the 
development does not include one-fami ly detached dwellings. Further, EC 9.2790 applies to 
the creation of lots in the R-1 zone, whereas the subject development is not creating any new 
lots. Nevertheless, the solar setback standards of EC 9.2795 apply to all structures on R-1 zoned 
lots, 4,000 square feet or greater, with a north'south dimension of at least 75 feet. The · 
applicable solar setback standards are eva luated at EC 9.8320(11)(k). 

EC-9.8320(11): The PUD complies With all of the following: 
(a) EC 9.2000 through·9.3915 regarding lot dimensions and density requirements 

for the subject zone. Within the /WR Water Resources Conservation Overlay 
Zo.ne or /WQ Water Qualify Overlay Zone, no new lot may be created if more 
than 33% of the lot, as created, would be occupied by either: 
1. The combined area of the /WR conservation setback and any portion of 

the· Goal 5 Water Resource Site that extends landward beyond the 
conservation setback; or 

2. The /WQ Management Area. 

Staff Findings 

The development is not creating residential lots; as such, EC 9.2760 Residential Zone Lot 
Standards do not apply. The subject property is not within a /WR or WQ area. With regard to 
density, based on the R-1 Low-Density Residential zoning and EC 9.2750 Residential Zone 
Development Standards. the subject property is permitted to have .a maximum net density of 
14 units per acre. EC 9.2751(1)(b) explains that net density is the number of dwelling units per 
acre of land in actual residential use and reserved for the exclusive use of residents in the 
development, such as common open space or recreational facilities. EC·9 

.
. 2751(1)(c) states that, 

for calculating net density, the acreage of land considered part of the residential use shall 
exclude public and private streets and alleys,. public parks, and other public facilities. 

The subject property is 102,808 square feet (2.3 acres). The right-of-way dedications being 
requi red total 4,024 square feet: (22.5 x 50) + (13 x 199) + (13 x 24). Additionally, there is an 
existing public wastewater easement along the east property line that affects 3,230 squ

.
are feet 

of the subject property (10 feet wide and 323 long). These areas (4,024 + 3230) need to be 
subtracted from the gross density to establish the allowable density of 14 units per net acre 
(102,808 - 7,254). With 95;554 square feet (2.19 acres) of net area, the a l lowable density is 3 0  
units. the development includes 2 9  units (including the common house), which i s  within the 

. 

allowed net density. The proposed 29 units on 2.19 net acres translate to a density of 13 units 
per acre. 

EC 9.8310(4)(a) Tentative PUD General Application Requirements confirm that easements 
benefiting the residents of the PUD may be included in the residential density calculations. As 
such, the proposed driveway is not excluded from this calculation. It is further noted that the 
shared driveway is not a private street, which is typically necessary to provide frontage for the 
creation of lots; the development is not creating additional lots. The o�-site turnaround is als.o 
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not a public facility in that it is not open to the general public (for those traveling on Oakleigh 
Lane), but only fa provide emergency vehicle 

·
access to the development. Eugene Water and 

Electric Board (EWEB) staff has ind icated that an off-site easement is needed to provide a 
looped water system prior to deve lopment of the subject property, but has not indicated that 
any·easements are needed through the subject property. 

Based on the above findings, the PUD complies with EC 9.8320(11). 

Opponent Arguments 

The neighbors make two fundamental arguments. First, that the ccimmon house contains four 
hotel type rooms and should be counted as four dwellings. PT-2. Second, that areas that wi l l 
be encumbered by a uti lity easement must be removed from the calculation of net density. PT-
1. The easements the neighbors say must be taken out of the calcu lations are: 

· • The 20 foot sanitary sewer easement on the east property line. 
• The EWEB water line easement and an assbciated access road width. 
• Jhe fire and garbage turnaround. . 
• The right-of-way to be dedicated to 'the city along the north property line. 
• Pending property line adjustment must be removed. 
• The bike path right-of-way along the north prot:Jerty line. 

Based on the exclusions asserted by the opponents, the proposed co-housing development is 
not entitled to 29 dwelling units. 

Hearings Official Conclusions 

The Hearings Official generally concurs with Staffs findings for EC 9.8320(11)(a) and 
adopts those findings by this reference consistent with the findings set forth below. 

EC 9.2751 sets forth the rules for calculating "net density." . EC 9.2751{1)(b) explains 
what must be considered a "dwelling unit" for·the purpose of those calculations: 

For the purposes of this section "net density" is the number of dwelling 
units per acre of land in actual residential use and reserved for the 
exclusive use of the residents in the development, such as common space 
or recreation facilities . . 

The Hearings Official concurs with Staffs treatment of the common house as one dwelling unit. 
Th'e common house appears to include kitchen facilities,bathroom and four rooms that can be 
utilized for guests. There is no indication in the record that the four rooms will be permanently 
occupied by residents or guests. The common house closely fits the definitions applicable to 
dwellings in EC 9.0500. The common house does not meet the definition of "hotel/motel" as 
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defined in  EC 9 .0500. The Hearings Official conch,1des that Staff's decision to count the 
common house as one dwelling is consistent with EC 9.2751. 

EC 9.2751(1)(c) sets forth areas that .must be excluded from the net density calculation. Those 
exclusions include;"public and private streets and alleys, public parks, and other public 
facilities." The neighbors assert that easements that might accommodate public facilities like 
water and sewer line.s must be excluded. The applicant argues that easements are· not the 
same as "public facilities" and are not required to be excluded. 

The Hearings Official agrees with the applicant. EC 9.2751(1)(c)(1) uses the specific language 
"public facilities." The provision does not include the word "easements." If the provision was 
intended to exclude easements it would so state. Adding that concept to the provision would 
violate O RS 174.010. Public facilities are not defined in EC 9.0500. However, "public facil ity · 
projects" are defined in the. Metro Plan. Those definitions contemplate above ground physical 
structures such as water reservoirs, pump stations, and drainage or detention ponds. The 
Hearings Official has not been directed to information in the record that would necessitate 
removing the land area associated with easements where the infrastructure that utilizes the 
easement is below ground. Therefore, none of the easements identified by the opponents 
must. be excluded from the net density calculation -: including the sewer easement on the 
eastern boundary. 

Similarly, the·garbage and emergency turn around does not become a public facility simply 
because it might be used by public entities periodica lly. Those areas do not reasonably fall into 
the category of "public facilities." 

As to t he areas that the neighbors argue should be excluded due to pending property line 
adjustments, it appears that the area along the northern property l ine has <Jiready been 
excluded due to the required dedications. It is unclear whether the ·property line adjustment 
on the southeast corner was taken into account. However, even if that area is excluded (2706 
square feet) with the addition back of the land Staff removed for the sewer line easement 
(3230 sq uare feet) the proposed density of 29 units still meets the density restrictions fqr the 
low density residential zone. 

(b) EC 9.6500 through EC 9.6505 Public Improvement Standards. 

· EC 9.6500 Easements 

The Staff report found, and the Hearings Official agrees that this section authorizes the City to 
require dedication of easements for wastewater sewers and other public utilities and access 
under certain circumstances. This section also prohibits obstructions within public easements. 
The applicant's survey and engineering plans indicate thatthere are no existing or proposed 
easements, other than the 20-foot wide public sewer easement that overlaps the east 
boundary ofthe subject property and·an underground 72-inch wastewater· trunk line. The 
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applicant's plans show nci encroachments within this public easement, other than the paths 
along the north and south property boundaries for bicycles and pedestrians .. 

Public Works staff notes that the appl icant's title report identifies the following three 
easements, which are not shown on the tentative plans: (1) an easement recorded on August ·6, 
1947 at Book 353, Page 146 in favor of the United States for power lines and appurtenances; (2) 
an easement reserved in a deed r�corded March 6, 1942 at Book 229, Page 60 from Nellie 
McClure, a single person, to H.H. Harris and Gladys M. Harris for a roadway; and (3) an 
easement recorded October 11, 1949 at Book 403, -Page 285 in favor of the United States of 
America. The applicant's surveyor has confirmed that al l  these easements are shown on the 
survey map and i:lo not impact the applicant's proposed deve lopment. 

In regards to additional public easements, Public Works staff only identify the need for a 
temporary emergency vehicle a�cess· easement; see the prior findings and condition at EC 
9.8320(5)(a), which are incorporated here by reference. Referral comments from the Eugene 
Water and Electric Board (EWEB) also indicate the potential need for additional easements, 
which will be more precisely determined when the service design is approved by EWEB; refer 

' the findings and condition at EC 9.8320(11)(b) and the referenced water standards at EC 
9.6505(1), which are incorporated by reference. 

Based on the above findings, the proposed development will comply with EC 9.6500 . .  

EC 9.6505 Improvements-Specifications 

This section requires al l  public improvements to be designed and constructed in accordance 
with adopted plans and policies, the procedures specified in EC Chapter 7, and standards and 
·specifications adopted pursuant to EC Chapter 7. Additionally, all developments are required to 
be served by and implement infrastructure improvements including water, sewage, streets, 
street trees, street lights, sidewalks, access ways, and stormwate(drainage. 

EC 9.6505(1) Water Supplv. 

Staff found, and the Hearings Official agrees, that water service for the proposed development 
must be provided in accordance with Eugene Water and Electric Board (EWEB) policies and 
procedures. Referral comments from EWEB staff are as follows: 

· The existing water infrastructure in Oakleigh Lane and McClure Lane is inadequate to 
serve any additional development or provide the necessary' fire flows along Oakieigh 
Line. Therefore, prior to any development of the site, significant upgrades of the water 
facil ities in Oakleigh Lane and McClure Lane along with a loop connection between 
these streets through the project site will be r<"quired to serve the property. Easements 
will be required across private property to make the loop connection to McClure Lane to 
the south. The developer will need to fill out EWES's standard design agreement prior to 
EWEB proceeding with design of the upgrades. 
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To ensure compliance with the water supply standards of EC 9.6505(1), the following conditions 
of approval are also necessary: 

· 

• Prior to final PUD approval, the app licant �ha l l  provide documentation from EWEB, 
confirming that water facilities are available for the proposed development. 

As conditioned above; the PUD will comply with EC 9.6505(1). 

EC 9.6505(2) sewage 

Staff found, and the Hearings Officia l  agrees thatthis standard requires all developments to be 
served by wastewater sewage systems 'of the City, in compliance with the provisions of EC Chapter 
6. The applicant proposes to connect to the existing eight-inch public wastewater system within 
Oakleigh Lane, abutting the northwest property boundary. Public Works staff confirms that an 
eight-inch lateral was stubbed (urider City Contract File No. 1992-0011) to the subject property 
from the manhole (structure number 49033) to the subject property. Public Works staff notes that 
there is a pending assessment for this wastewater infrastructure, which will become due at the 
time of development. Based on these findings, the applicant's proposed wastewater system 
conceptually complies with applicable sewage specifications, subject to a more detailed review 
during the subsequent site development and building permit processes. 

EC 9.6505(3) Streets and Alleys and (4) Sidewalks 

Staff Findings 

'Ec 9.6505(3)(b) requires the developer to pave streets adjacent to the development site to the 
width specified in EC 9.6870 Street Width with provision for drainage and construction of curbs 
and gutters, sidewalks, street.trees and street lights · adjacent to the development site 
according to the Design Standards arid Guidelines for Eugene Streets, Sidewalks, Bikeways· and 
Accessways and standards and specifications adopted pursuant to EC Chapter 7 and other 
adopted plans and policies. 

Public Works staff confirms that.Oakleigh Lane is not improved to City standards because it 
lacks curbs and gutters, storm drainage, sidewalks, and street trees. The street does have 
existing street lights and the 19-foot wide pavement width provides safe passage for two�way 
traffic. As such, Public Works staff indicates that it is appropriate to defer public improvements 
via an irrevocable petition, with the following condition of.approva l :  

• The applicant shall submit an I rrevocable Petition for public improvements .in 
Oakleigh Lane to include p·aving, curbs and gutters, storm drainage, ·Sidewalks, and 
street trees. 
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I rrevocable petitions enable the City to initiate a local improvement process and obligate the 
property owners to pay.their proportional share of the street construction costs in the future. 

· The City could construct the street when the majority of benefitting property owners agrees to 
pay for the improvements. Based on the above findings and condition, the developm.ent wi l l  
COtyJply with the applicable street improvement standards. 

Opponent Arguments 

As discussed above, the neighbors raised numerous arguments related to the right-of-way 
requirements for Oakleigh Lane and asserted that the categories of "access lane" and "low 
volume residential street" constitute design standards that Oakleigh Lane must be brought up 
to in order to support the proposed PUD. It is unclear to the Hearings Official whether those 
arguments are also directed at compliance with EC 9.6505(3 & 4). 

Hearings Official Conclusions 

The Hearings Official generally concurs with Staffs findings for EC 9.6505(3 & 4) and adopts 
those findings by this reference. The Hearings Official also incorporates the findings above for 
EC 9 .8320(5) by this reference. 

EC 9.6505(3) requires that any streets adjacent to the proposed development be paved by the 
developer consistent with applicable street width standards. The evidence discussed in the 
findings for EC 9.8320(5) demonstrates that the applicant will be able to accommodate the 
·necessary right-of-way, street width, and sidewalks if necessary a long the portion of Oakleigh 
Lane adjacent to the subject property . 

. EC 9.6505(5) Bicycle Paths and Accessways. 

Public right-of-way dedication is being required along the north property line, overlapping an 
existing worn path between the terminus of Oakleigh Lane and the easterly City parklands, to 
enable a future bicycle and pedestrian access way. Refer to the previous findings and condition 
at EC 9.8320(5), which are i ncorporated by reference. 

· 

(c) EC 9.6706 Development in Flood Plains 'through EC 9.6709 Special Flood Hazard 
Areas - Standards. 

· 

· Staf!Findings 

The subject property is within a Special Flood Hazard Area (SFHA), per the Federal Emergency 
Management Agency's (FEMA) Flood Insurance Rate Map (FIRM) 41039C-1128cF, dated June 2, 

· 1999. The applicant's topographical survey prepared by Poage Engineering and SurVeying, Inc. 
delineates the SFHA boundaries and notes that the Base Flood E levation (BFE) is 401.2 .feet. 
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Development is allowed to occur within· the SFHA, subject to review arid approval for 
compliance with applicable development standards during the building permit process . These 
standards generally require structures to be located at least one foot above the BFE, among 
other requirements. At the time of development, these standards may be addressed through. 
several' a lternatives, including elevated building foundations or, typically, placing fill on the 
building site. Specific measures for compliance with SFHA standards will be s�bject to further 
City review and approval at the time of building permits. 

Publ ic Works staff does not concur with the applicant's floodplain delineation, but finds that it is 
. relatively accurate. Buildings 1, 2, 4, the northernmost garage, the northernmost bike shed, and the 
bike barn are located entirely within the SFHA, whereas Bui ldings 3 and 7 are located partially within 
the SFHA. Staff notes that the highest BFE shall be used for the eritire development site, unless each · 
structure (including the b ike barn) has a specific BFE determination that has been approved by City 
staff. To ensure compliance with the applicable SFHA standards, the following condition of approval 
is necessary: 

• The final site plan shall delineate the Special Flood Hazard Area, identify Base Flood 
Elevation (for the entire site or for each building), and note that development of the site 
will be required to comply with the standards at EC 9.6707 through' EC 9.6709. 

As conditioned, the development will comply with the applicable SFHA standards. 

Opponent Arguments 

. . . 
The neighbors raised concerns about the amount of fill that will need to be placed on the subject 
property - they estimate 2500 cubic yards. They argue that perhaps part of the eastern sewer 
easement will be at least partially covered with fill. They wonder if retaining walls wil l  be necessary 
to bring the BFE up to required height. They also wonder who wil l be responsible for repairs to 
Oakleigh Lane if the dump trucks that will 'presumably be.needed to haul that fill onto the site 
damage the road. PT-1. 

Hearings Official Conclusions 

The Hearings Official genera l ly c�·
ncurs with Staffs findings for EC 9.6706. and EC 9.6709 and adopts 

those findings by this reference. 
· 

While the neighbors' concerns ar'e understandable, they·do not raise is.sues that are relevant under 
EC 9.6706 and EC 9.6709. Those provisions are concerned with how the elevated areas and 
structures will be constructed. Fi l l  in the SFHA is a l lowed subject to a development permit under EC 
9.6707. The same is true of structures in the SFHA under EC 9.6709. There is no evidence i n  the 
record which demonstrates those standards cannot be met. 
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(d) EC 9.6710 Geological and Geotechnical Analysis. 

Staff found, and the Hearings Official agrees that the geotechnical ana lyses requirements beginning 
at EC 9.6710 apply because the proposed development is a PUD that has slopes in excess of five 
percent. The applicant submitted a geotechnical analysis prepared by Foundation Engineering, Inc. · 
Public Works staff confirms that the applicant's analysis meets the Level Three Ana lysis requirements 
of EC 9.6710(4)(c) and Administrative Order A0-58-02-25-F. The analysis includes the results of sub­
surface investigation and testing, to establish soil types and distribution, and the characteristics of 
the site and soils, in relation to the proposed development; The analysis includes design 
recommendations for construction and inspection: 

Public Works staff confirms that the analysis confirms the suitabi lity of the site for the proposed 
development and notes that the geotechnical recommendations are industry standards. 
Nevertheless, to ensure compliance as proposed, the following condition of approval is necessary: 

• The final PUD site plans shall note that construction permits shall conform to the 
applicant's geotechnical ana lysis. 

Based on the above findings and condition, the geotechnical standards at EC 9.6710.will be met. 

(e) EC 9.6730 Pedestrian Circulation On-Site. 

Staff found and the Hearings Official agrees, that the development meets these standards by 
providing pedestrian connections between the dwelling units and common facilities. The findings 
for EC 9.8320(S)(b) are also incorporated here by this reference. 

(f) EC 9.6735 Public Access Required, 

Staff found, and the Hearings Official agrees, that the development wil l have access onto a 
public street, Oakleigh Lane, consistent with this standard. Referral comments from Public · 
Works staff confirm that the other requirements of this standard are also met. 

(g) EC 9.6750 Special Setback Standards. 

Staff found, and the Hearings Official agrees, that the applkant's plans show a 20-foot special 
setback from the north property line for future right-of-way for Oakleigh Lane. Public Works 
staff confirms that a special setback is not needed, based cin the right-of-way needs being 
exacted as a condition of development. The required dedication to provide needed right of 
way obviates the need for a special setback along the northern property line. The findings and 
conditions at EC 9.8320(5)(a) are incorporated here by this reference. 

(h) EC 9.6775 Underground Utilities. 

To ensure compliance with this standard, the following condition of approval is necessary: 
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• The final PUD plans shall note that a l l an-site utilities wil l be placed underground 
· consistent with EC 9.6775. 

As conditioned, the development will comply with this standard. 

(i) EC 9.6780 Vision Clearance Area. 

This standard does not apply because the subject property is not located at a street intersection. 

{j) EC 9.6791 through 9.6797 regarding stormwater destination, pollution reduction, 
flow control for headwaters area, oil control, source �ontrol, easements, and 
operation and maintenance. 

Staff Findings 

I n  regards to EC 9.6791 Stormwater Destination, Pablic Works staff confirms that o n-site 
management of stormwater runoff from the development is req.uired because there is no 
public stormwater system available to serve the property. At the same time, the applicant's 
geotechnical ana lysis concludes that the site is not suitable for infiltration. Therefore, the 
applicant proposes to direct stormwater runoff from the proposed development to the abutting 
City parkland to the east. The site topography indicates that this is the natural drainage pattern. · 

. The applicant's on-site stormwater management system wil l  include treatment facilities that 
also provide for some detention. The overflow toward the east property line will be released at 
pre-development levels, with rip-rap pads to disperse the flows at the discharge points. The 
applicant also indicates that level spreaders, consistent with the requirements

.
ofthe City's 

Stormwater Management Manual, could be utilized, if required. 

Public Works staff notes that many of the proposed rip-rap outfalls are located within the . 
public.wastewater easement along the east property line. As conditioned previously at EC 

· 9.8320(11)(b), regarding prohibited uses in public easements, the stormwater infrastructure 
needs to be located outside the public easement: With regard to the acceptability of overflow 
onto City parklands, Neil Bjorklund, City of Eugene Parks and Open Space Planning Manager, 
confirms that this would be acceptable, provided the runoff is discharged evenly and not 
concentrated at one or more points along the shared property line. To meet this requirement, 
.the following condition of approval is necessary: 

o The final PUD plans shall note the requirement that, at the time ofdevelopment, al l  
stormwater d ischarge poi tits directed toward the City's property shal l  be designed as 
level spreaders, consistent with the City's 2008 Stormwater Management Manual .  All 
stormwate'r facilities shal l  be located outside the public wastewater easement along the 
east property line, 
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In regards to EC 9.6792 Stormwater Pollution Reduction, ninofffrom the proposed impervious 
surface areas will primarily be treated in planters (about 15 scattered throughout the 
development site). To ensure that the treated runoff wil l be discharged at pre-development 
levels, the rain gardens (planters) were sized using the City'sStormwater Surface 
Filtration/Infiltration Faci lity Sizing Spreadsheet. Runoff from the garage, driveway, and 
common house will be treated in a· vegetated swale (approximately 10 feet wide and 58 feet 
long) located east of the common house. A proposed berm at the end ofthe swale will act as a 
weir to reduce flows to pre-deve lopment levels. As noted in the applicant's written statement, 
the swale was sized using the City's presumptive method. 

Public Works staff confirms that the proposed facilities are adequately sized to provide both 
pollution reduction and destination from the development site. The actual facility size� and 
design wil l be more precisely determined during the building permit process and may be 
smaller or larger, based on actual impervious surface area and any impervious surface 
reduction techniques or in-kind facilities that may be provided at the time of development, 
provided they are consistent with the City's 2008 Stormwater Management Manual, and are 
not materia l ly inconsistent with the approved final site plan. 

EC 9.6793 Stormwater Flow Control is not appl icable because the subject property is below 500 
feet in elevation and does not discharge to a headwaters stream. However, as discussed above, 
post-development flows will be limited to pre-development levels, in order to mimic existing 
drainage conditions. EC 9.6794 Stormwater Oil Control is not applicable because the proposed 

. development will not generate high concentrations of oil and grease. EC 9.6796 Dedication of 
Stormwater Easements does not apply because the proposed stormwater facilities are to be 
privately operated and maintained. 

EC 9.6797 Stormwater Operation and Maintenance applies to ail facilities designed·and 
constructed in accordance with the stormwater.development standards. This section also 
specifies when, and under what conditions, the public will accept function maintenance. 
Consistent with these standards, the applicant proposes private operation and maintenance of 
the on-site stormwater management facilities. To ensure compliance:with EC 9.6797(3)(c), as 
proposed, tl'ie following condition of approval is  necessary: 

• The final site plan shall note: "On-site stormwater management facilities wil l be · 
privately owned and operated. An operation and maintenance plan wil l  be developed ' .
consistent with the City's Stormwater Management Manual, and notice of this plan will 
be recorded, during the building permit process." 

With the findings, conditions, and future permit requirements noted above, staff finds that this 
criterion will be met. 

Based on these findings, the development wil l comply with this criterion.  
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Opponent Arguments 

As ��ted in  the findings for EC 9.8320(6 & 9) the neigh
.
bors raised concerns about discharging 

the treated stormwater on to the adjacent city open space. 

· Hearings Official Conclusions 
i 

The Hearings Official generally concurs with Staffs ·findings for EC 9.8320(11)0) and EC 9.6791-
9.6797 and" adopts those findings by this reference. 

The opponents do not provide any persuasive evidence that the proposed stormwater treatment 
and discharge methods will be inadequate to properly manage the·stormwater anticipated to be 
generated by the·proposed PUD, There is no eviden�e that the proposed rain gardens, vegetated 
swales and permeable pavement to be used in the parking area will not work sufficient to comply 
with the standards discussed above. Again, the neighbors raise questions and made assertions. 
about stormwater but those assertions or arguments of disbelief, particul<irly with regard to the 

· permeable parking area do not constitute evidence upon which the Hearings Officer can rely; 

(k) Al l other applicable development standards for features explicitly included in 
the application except where. the applicant has shown that a proposed 
noncompliance is consistent with the purposes set out in EC 9.8300 Purpose of 
Planned Unit Development. 

Staff took the following approach to reviewing the appl icant's various "proposed .non­
·compliance" with certain development standards. The applicab.le development standards for 
features explicitly included in the application, which have not already been addressed by other 
PUD approval criteria and related standards, are as follows: EC 9 .2750 Residential Zone · 

· Development Standards; EC 9.2795 Solar Setback Standards; EC 9.5500 MultiPle-Family 
Standards; EC 9.6105 BicyCle Parking Space Standards; and EC 9.6410·Motor Vehicle Parking 
Standards. Staff notes that EC 9.6205 landscape Standards, EC 9.6730 On-site Pedestrian 
Circulation, and EC 9.6740 Recycling and Garbage Screening standards are referenced within 

· the mu ltiple-family development standards at EC 9.5500. The development complies with 
many of these standards, as noted below. Where the development does not comply with these 
standards, as described in greater detail below, the applicant requests a modification 
("proposed non�compliance"), which is a l lowed through the PUD process, if the following PUD 
purpose statements are met. 

EC 9.8300 Purpose of Planned Unit Development. The planned unit development 
. (PUD) provisions are designed to provide a high degree of flexibility in the design 
ofthe site and the.mix of land uses, potential environmental imp<!cts; and are 
intended to: 
(1) Create a sustainable environment that includes: 

(a) Shared use of services and facilities. 
(b) A compatible mix of land ·uses that encourage alternatives to the use 
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of the automobile. 
(c) A variety of dwelling types that help meet the needs of all income 

groups in the community. 
(d) Preservation of existing natural resources and the opportunity to 

enhance habitat areas. 
(e) Clustering of residential dwellings to achieve energy and resource · 

conservation while also achieving the planned density for the site. 
(2) Create comprehensive site plans for geographic areas of sufficient size to · 

provide developments at least equal in quality to those that are achieved 
through the traditional lot by lot development and that are reasonably 
compatible with the surrounding area. 

Staff Findings 

With regard to EC Table 9.2750 Residential Zone Development Standards, the development 
complies with the following: density (below 14 units per net acre); building height (below 30 
feet); interior yard setback (from the east property line only); and the maximum 50 percent lot 
coverage. The development does not comply with the front yard setback or the interior yard 
setback (along the south and west property lines). 

The substandard front yard setbacks are due to the right-of-way dedications being reqUired; 
refer to the findings and conditions at EC 9.8320(5), which are incorporated by reference. 
Following right-of-way dedication; Buildings 1 and 2 wil l  be below tlie minimum 10-foot front 
yard setback requirement, being about a half of a foot and eight feet away, respectively. The . 
applicant requests a modification to this setback, stating· that " ... the dwellings abutting Oakleigh 
Lane do not exceed massing widths or heights inconsistent with the neighborhood single-fami ly 
proportions. Along Oakleigh Lane, at the southern side of the street, townhouses address the 
residential street with covered porches as found in this and other neighborhoods of the River 
Road area. Internally, the site plan is pedestrian oriented with many p laces for children to play 
and residents to sit outside. By clustering the units keeping all the parking to one side of the 
site, more usable open space, free from vehide traffic, was able to be conserved with open 
views to the river and bike path." (See page 26 of the appl icant's June 14, 2013 written 
statement.) 

The substandard interior yard setbacks are as follows: the concrete wall, garages and carports 
abutting the west property line and Tax Lots 10100 and 5700, respectively to the northwest and 
southwest; the concrete wall at.the southwest property corner, abutting Tax Lot S600; and 

· Building 6, abutting Tax Lot 500. There is no explanation in the applicant's materials for the 
substandard building setback along the south property line; however, staff notes that the 
affected property owners (Mr. Adee ofT ax Lot 500 and Mr. Campbell ofT ax Lot 5600) 
submitted letters in support ofthe proposed development. 

With regard to the west property line, the applicant explains that the garages and carports are 
located near the property line because it makes for a better site layout. The applicant claims 
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that, if there were a setback, it would collect weeds and trash because it would be an unused 
portion of the site that serves no one. Staff understands that the design attempts to load most 
of the development on the western portion .of the site because the eastern portion is in the 
floodplain and abuts a natural resource area. Staffs main concern is the potential impacts on 
the adjacent lands to the west. 

I n  addition to aesthetics (i.e. screening and softening of the bulk and scale· of the development 
along the property boundaries), the setback is intended to provide adequate separation 
between structures to meet fire code regulations. The setback regulation is five feet from 
property lines and ten feet between structures, which means that the abutting property would 
need .to setback future structures ten feet from the common property line. The applkant 
proposes an eight-foot tal l  concrete wall along the west property line, not only to fulfill the 
screening function of the setback, but to fire-rate the wall as well, to meet fire code 
requirements. Staff notes that the appropriate fire rating cannot be determined at this time 
because the abutting property owners are not proposing to build abutting structures; rating 
depends on materials and the regulations change over time. Because the wall exceeds six feet, 
it too is considered a structure subject to setback requirements . . 

Staff believes the final determination as to acceptability of the concrete wall must include the 
participation of the affected property owners (Tax Lots 5700, 10100, and 5600). Even if the 
setback modification. is granted, EC 9.2751(7) requires the developer to obtain an easement 

·from the abutting property owners. Staff recommends the easement as a condition of PUD 
approval, which will ultimately determine whether the wal l  is acceptable to the abutting 
property owners. If the a pplicant is unable to obtain the offcsite easements, then staff · 
recom mends an alternative condition that the final PUD plans show the structures setback five 
feet from the west property line. Th.ese conditions also apply to Building 6 and Tax Lot 500. The 
recommended condition of approval is as follows: 

• Prior to final Pl:JD approval, the applicant shal l  obtain from the property owners ofT ax 
Lots 500, 5600, 5700, and 10100, an  easement abutting the proposed structures on the 
subject property that are located less than five feet from the interior property lines (i.e. 
the garages, carports, and wall along the west property l ine, and the portion of the wal l  
and Building 6 abutting the south property line). The easement shal l  establish a 10-foot 
no-build zone, for fire code purposes, and, for at least the first five feet abutting the 
common property line, rights for the development to access and maintain the backside 
of their bui ldings. Alternatively, if the applicant is unable to obtain these off-site private 
easements from the adjacent property owners, then the final PUD plans shall show al l  · · 
structures setback at least five feet from the property lines. 

·staff notes that a five-foot shift of the development plans to the east should not significantly 
affect bther site features, as there is sufficient area within the common areas and along the 
east property line .to accommodate the adjustment. With regard to the PUD purpose 
statements, the overal l  development achieves those; in regards to these specific setback issues, 
the PUD purpose statements are met, to the degree the proposed desig� is critical to the 

Hearings Official Decision (PDT 13-1, WG 13-1) 45 

65  



Attachment 8 

overa l l  success ofthe development. Here, staff believes that the alternative of requiring 
compliance with the setback standards is both feasible and would not jeopardize compliance 
with any other approval criteria or applicable standards. 

Opponent Arguments 

As described in. prior findings, the neighbors object to the proposed wall on the western 
boundary for many reasons. Also, the adjacent property owners have submitted statements 
indicating they wil l  not grant an easement to allow the applicant to avoid the required five foot 
setback. The neighbors also state that the reduced setback on the south boundary line cannot 
be justified ·merely because the adjacent property owner does not oppose the development.· 
The Hearings Official also assumes that opponents' argument relating to proper screening are 
also pertinent with respect to the app licant's requests to reduce various applicable ·setbacks. 

Hearings Officer Conclusions 

The applicant's final comment addresses the opponents' setback arguments in two ways. First, 
· the applicant notes that the reason that setbacks are proposed to be reduced in several 

locations is to accommodate clustering of the buildings. Second, the applicant provided an 
example site plan that shows that the five foot required setback along the western boundary is 
not needed by shifting the buildings slightly to the east. 

As to the proposed wall, the. Hearings Officer agrees that the exam pie site plan is sufficient 
evidence to show that "non-compliance" with the five foot setback will not be necessary. The. 
Hearings Officer incorporates the findings for EC 9.8320(3) for a full d iscussion of the wall along 
the western property. l ine. 

As to the other reduced setbacks, the primary purpose of the PUD provisions generally is to 
"provide a high degree of flexibil ity in the design of the site." Clustering of residential dwellings 
is anticipated and encouraged under EC 9.8300{1)(e). The applicant testified both orally and in 
writing that the site design was specifically intended to cluster the residential building to 
achieve this goal. As to the setback reductions requested forthe south and east boundaries, 
the Hearings Official finds that the proposed non-compliancefacilitates clustering of the 
residential buildings. It is also relevant that the Hearings Official previously found that the 
applicant needs to provide sufficient screening along those boundaries under EC 9.8320(3). The 
site plan shows sufficient space to accommodate that screening. In part for those reasons, the 
Hearings Official concludes that the reduced setbacks do meet the purposes of EC 9.8300. 

Staff Findings 

With regard to 9.2795 Solar Setback Standards. EC 9.2795{3) grants an exception to these 
standards because the buildings abutting the north property line. (Buildings 1 and 2) would 
shade· a non-developable area; namely right-of-way for Oakleigh Lane and the 
bicycle/pedestrian access way required along the north property line. For comparative 
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purposes, absent the right-of-way, the required solar setback would be 20 feet from the north 
property line. Both bui ldings are setback at least 20 feet from the north property line. As such, 
it does not appear that a formal modification through the PUD process is required; however, 
one could be supported for the same reasons a modified .front line setback, as discussed 
previously, would be granted. 

Opponent Arguments 

The neighbors dispute the applicant's setback cakulation submitted on September 17, 2013 
and provide alternative calculations attempting to show tnat the setback for buildings 1 and 2 
cannot be met. PT.-1. 

Hearings Official Conclusions 

The Hearings Official generally concurs with Staffs"findings for EC 9.2795 and adopts those 
findings by this reference. 

It does" not appear that the neighbors were aware of the exemptio.n identified by Staff. The 
Hearings Officer is not directed to any evidence that. indicates the exemption at EC 
9.2795(3)(c)(1) does not apply in this instance. A large po_rtion of the northern property line will 
subject to dedication for widening of the right-of-way and Oakleigh Lane and will not be 
developable witfl structures. I n  addition, the applicant provided testimony at.the October 2, 
2013 hearing .and presents a schematic showing how the shade point from the relevant 
buildings would avoid casting shade on each other or adjacent areas. The Hearings Official 
finds this evidence sufficient to demonstrate compliance with the city's solar setback standards. 

Staff Findings 

With regard to EC 9.5500 Multiple-Family Standards. the development complies with al l  of the 
applicable standards, as follows: 

· 

o Street �rontage: 60 percent of the street frontage, which is 82 linear feet, is 
occupied by a building; 

o "Building Orientation and Entrance: only applies to Building 1, abutting the street, 
which has primary entrances facing the street; 

o Building Mass and Fa�ade: only applies to Building 1, abutting the street, which is 
less than 100 feet in length 

o Articulation: the buildings have porches, windows, and offsets; 
o · Landscaping: the development exceeds the minimum requirement of 4,007 

square feet; 
o Open Space: the development has more than double the required open space, 

with 54,727 square feet instead of 20,037 square feet; 
o Site Access and Internal Circulation: the proposed driveway is 22 feet wide, 

which is within the 20-foot minimum and 28-foot maximum; 
o . Vehicle Parking: is not abutting street frontage; 
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o On-site Pedestrian  Circulation: provided between buildings and shared facilities, 
consistent with EC 9.6730; 

o Recycling and Garbage Areas: not located in the front yard setback and has 
perimeter screening, consistent with EC 9.6740. 

Based on the above findings, the development complies with the applicable multiple-family 
aevelopment standards at EC 9.5500. With .regard to EC 9.6105 Bicycle Parking Space 
Standards,_the development appears to exceed these requirements, subjeCt to stall dimensions 
and security details being determined during the building permit process. EC 9.6105 requires 
one long-term b icycle parking space per dwelling unit, With 28 units plus the common hou�e, 
29 1ong-term bicycle parking spaces are required. Short-term bicycle"parking is not required of 
residential development. 

The applicant indicates that 52 spaces are proposed; the plans show four sheds scattered 
across the site and a "bike barn" near the southeast property corner. The plans do not provide 
enough specificity to determine whether the long-term space security requirements are met, 
but those can be addressed in greater detail during the building permit process. The PUD plans 
show ample room on the development site to accommodate the required bicycle parking. 
Additional bicycle parking (more than the 29 1ong-term spaces required)_ does not have.to meet 
code standards, with regard to dimensions and security specifications. Based on these findings, 
the bicycle parking space standards of EC 9.6105 will be. met. 

Hearing Official Conclusions 

The Hearings Official is not aware of opposition arguments directed at this criterion. The 
neighbors did testify generally that the size, height and number of buildings was simply too 
large for the neighborhood. Those concerns are discussed in the findings for EC 9.8320(12) and 
13). 

Staff Findings 

With regard to EC 9.6410 Motor Vehide Parking Standards, the applicant's plans show 16 
·covered spaces, as garages and carports along the west property line. The appl icant's plans 
note that there are 31 additional open/surface parking spaces. T-he plans show approximately 
29 gravel parking spaces abutting the paved driveway. The minimum number of vehicle parking 
spaces required is one per dwelling unit (or 29 in this case). It appears that the minimum 
requirement is met; there is no l imitation on the maximum number of vehicle parking spaces 
for residential development. The actual number of spaces is difficult to determine because the 
applicant do·es not propose to stripe the spaces in accordance with the stall dimension 
standards of EC 9.6410; however, the scaled plans show sufficient areas to accommodate the 
required parking. Public Works staff notes that, 'due to the 22-foot wide d rive aisle, all of the 
parking spaces are considered compact. 
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The applicant seeks a modification to the striping, surfacing, and landscaping requirements for 
. the vehicle parking spaces. EC 9.6410 requires a durable a dust-free surface, whereas the 

applicant proposes gravel parking spaces. The applicant proposes filter fabric below the gravel 
surface to meetthe durable and dust-free standard. The applicant also exp lains that the 
driveway wil l  be paved, where durabil ity and dust would be of greater concern associated with · 
vehicle movements. To keep gravel in the parking stalls and off the driveway, the applicant 
states that the planned community can maintain this area and suggests keeping a broom 
nearby. The abutting concrete wall proposed along the west property line serves as mitigation 
to additional noise and dust associated with gravel. 

The concrete wall is also proposed i n  lieu of a seven-fo"ot wide landscape bed between the 
parking sta lls and the west property line, which would be required by EC 9.6410, unless 
modified through the PUD process. The concrete wall appears to meet the i ntent and function 
of the high-screen landscaping requi rement, as it is eight feet tall with living plant material 
(espalie_red trees). As such, staff recommends approval ofthe landscape modification. This 
design also meets the PUD purpose statements, with regard to clustering the development 
away from the easterly portion of the site. 

As discussed previously, the wall is considered a structure subject to setback requ irements. As 
conditioned previously, if the applicant is unable to obtain easements from the abutting 
property owners, the structures (wall included} will need to be moved five feet from the 
property line. Either with cir without the five-foot setback, the wall meets the intent of the 
landscaping "requirement for vehicle use areas adjacent to interior property lines. 

Based on the avaiiable information and the findings and condition recommended above, staff 
bel ieves the requested modifications could be approved as being consistent with the PUD 
purpose statements. Otherwise, the applicable·development standards appear to be·met. N o  
signs o r  exterior lighting is shown o n  the plans, but staff notes that those features would be 
·subject to the development standards at EC 9.6650 and EC 9.6725 at the time of development. 
Land Use Management staff recommends the following condition of approval: 

. • The final site plans shall note that compliance with the
.following development 

standards will be determined more precisely at the time of building permit review: 
o Landscape Standards beginning in .EC 9.6200 
o Garbage Screening contained in EC 9.6740 · 
o Bicycle Parking Standards contained in EC 9.6105 
o Outdoor.Lighting Standards COI)ta ined in EC 9.6725 

Based on the above findings, approval of the requested modifications and the condition for a . 
more detailed review for compliance at the time of bui lding permit, the PUD will comply with 
the above approval criterion at EC 9.8320(11)(k). 
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Hearing Official Conclusions 

. The Hearings Official generally concurs with Staffs findings for EC 9.6410 and adopts those 
findings by this reference - consistent with the findings set forth below. 

Although the neighbors raised concerns with dust generated from the gravel parking area, · 
there was no evidence submitted that the proposed gravel with filter fabric approach proposed 
by the appl icant would result in obnoxious levels of dust. The Hearings Official cannot locate 
the requirement .in EC 9.6410 identified by Staff that parking surfaces be "dust free." T.he 
applicant's approach appears to be calculated to minimize dust im

.
pacts. The gravel over fabric 

filter is more than just dumping gravel over bare ground, a nd it is reasonable to conclude that it 
will both filter water through the gravel and keep the underlying dirt from rising up through the. 
fabric to create unacceptable levels of dust. 

EC 9.8320(12): The proposed development shall have minimal off-site impacts, including 
impacts such as traffic, noise, stormwater runoff and environmental qual ity. 

Staff Findings 

Traffic - Public Works staff confirm that the development will have minimal off-site traffic 
impacts, as only 29 additional peak hour trips will be generated by the development. Public 
Works staff state that Oakleigh Lane currently provides for safe passa.ge of two-way and 
emergency vehicles. No street improvements are required of the development, although right­
of-way dedication and an I rrevocable Petition are being required to enable future public 

· improvements. Pedestrian safety is further addressed at EC 9.8320(5)(b); those findings are 
incorporated by reference. With regard to public comments about the accident at the 
intersection of Oakleigh Lane and River Road, this intersection is not on the City's inventory of 
intersections with high crash ratings that would otherwise warrant analysis to determine 
patterns that could be mitigated by infrastructure improvements. As such, nothing further is 
required of the development. 

Noise - It is not expected the development would generate noise other than from a typical 
residential area. The common open space is located at the center of the development. An eight­
foo.t tall concrete wall is proposed along the west property boundary. The design ofthis 
development should have minimal off-site impacts in regards to noise. 

Stormwater - Qff-site impacts of stormwater runoff is addressed as part of the applicant's 
proposed stormwater collection, conveyance, and treatment system, a·s discussed previously at 
criterion (ll)(j) and incorporated herein by reference. 

· 

Environmental Quality - The subject property is not on any acknowledged Goal 5 natural 
resource inventory, but it is within the Willainette Greenway boundary: The app licant has 
submitted <J concurrent Willamette Greenway permit application, which is evaluated J·ater in 
this report; b'ased 01) those findings, the proposed development is compatible with the 
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Willamette River, which is located more than 200 feet east of tlie subject property. As 
discussed at EC 9.8320(4), the PUD is designed and sited to minimize impacts to the natural 
environment 'and includes tree preservation and additional tree planting; those findings are 
incorporated by reference. 

Based on these findings, the proposed PUD wi ll comply with the applicable criterion. 

Opponent Arguments 

The neighbors mostly blended arguments under this criterion with compatibility arguments 
under EC 9.8320(13). However, the following arguments seem to be directed at EC 9.8320(12): 

• The proposed PUD more than doubles the amount of traffic on Oakleigh Lane. PT-1, PT-
2 and PT-4. 

• Up to 47 cars Will be leaving the PUD every morning making noise and shining headlights 
into neighboring homes. PT-2 · 

• Visitors coming to the PUD will bring traffic impacts. 
• More than 100 new residents will be living in  the PUD .  PT-2. 
• At the October 2, 2013 hearing some neighbors stated that building the development 

would reduce wildlife habitat . 

. I n  add ition, Mr. Conte argues that the word "minimal" is nearly meaningless as a standard and 
urges the term "insignificant" be used as the standard instead. PT-32. 

Hearing Official Conclusions 

The Hearings Official genera l ly concurs with Staff's findings for EC 9.8320(12) and adopts those 
findings by this reference - consistent with the findings set forth below. 

As an initial matter, the Hearings Official rejects Mr. Conte's invitation to substitute the term 
"insignificant" for the term "minimal" in EC 9.8320(12.). I agree with the applicant, that if the 
City Council had intended to impose a d ifferent standard it could have done so. · DRS 174.010. 
The Hearings Official agrees that requiring a PUD to have minimal impacts is a very subjective 
standard that is difficult to implement, but EC 9.8320(12) says what is says. 

As to stormwater impacts, the application has already been found to comply '.yith EC 9.8320(6 
& 9) which regulate the treatment and discharge of stormwater from the subject property. The 
findings for those sections is adopted here by this reference. The record shows that the 

· 

infiltration and treatment of stormwater will a l low the applicant to mimic pre-development 
levels after the PUD is built, which means no net increase in stormwater impacts should be 
reasonably anticipated for the City open space to the ea·st. That constitutes a minimal impact. 

As to noise, although fears were voiced about noise coming from the PUD residents and their 
cars, no real evidence was submitted that these impacts will be of suc.h volume as to be 

' 
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significantly different from the sam·e activities occurring in  the existing neighborhood. Without 
some evidence that the residents of the PUDwill be violating some noise standard, it is not 
reasonable to assume they will bring any new, or loudE:r noise impacts than the present 
residents of the neighborhood already experience. 

At to environmental impacts, the PUD conta ins abundant open space with gardens and water 
available to urban wildlife. As noted by the applicant, there are no identified rare or 
threatened species present. The neighbors concerns about loss of habitat do not match the 
evidence in the record which indicates the off-site impacts oh the environment will be minimal.  

Traffic is a tougher issue to measure. On the one hand, the record shows that both peak hour 
vehicle trips and ADT will increase, and even the applicant does not dispute·that the increase 
appears to double ADT over current levels. On the other hand, the applicant argues that the 
proposal does notseek the highest density possible, and that the low dehsity residential zone 
anticipates 14 units per acre with the associated traffic impacts. 

In attempting to understand what "minimal off-site impacts" means, the·Hearings Official is 
required to seek out the intent of the City Council iri adopting those terms. PGE v. BOLl, 317 Or 
606, 610-612 {1993). I find that the concept of minimal impacts is inherently ambiguous. It is 
clear that the City Council could have set a highe·r standard of "no off-site impacts" b.ut chose 
nofto do so. However, the term minimal could be argued to mean that only the minimum 
density. could be sought in the applicable zone through a proposed PUD. That cor:tflicts with the 
purposes of the residential zones as set forth in both the Metro Plan and the EC, both of which 
seek to increase residential density in residential areas within the urban area. 

' 
The Hearings Official concludes that it is appropriate to look to the context of EC 9.8320(12) to 
help understand its intent as to traffic. The context for EC 9.8320(12) are the provisions in EC 
9.8320(5) and the related standards in  EC 9.8650 - 9.8680 which state when a TIA is required. 
Those standards are discussed above and the findings are i ncorporated here by reference. As 
discussed above, EC 9.8670 sets forth three relevant circumstances in  which a TIA is needed: 1) 
the traffic anticipated from the proposed PUD exceeds 100 peak hour trips;2) accident rates

. 
or 

other "problems" warrant a study, and 3) LOS on the servicing road or  nearby intersections is 
below standard .. The City Council appears to have decided that any one of these conditions 
presents potential traffic system impacts that could warrant mitigation. 

I n  i nterpreting related statutes or local code provisions, an i nterpretation must be sought that 
harmonizes those provisions an·d does· not leave one provision as redu.ndant or meaningless. 
Reading EC 9.8320(12), as the neighbors do, to impose a d ifferent standard for traffic impacts 
than EC 9.8320(5) and reading the term "minimal" to mean almost no impacts at all, would 
render EC 9.8320(5) and EC 9.8670 redundantif not completely me·aningless. In· other words, it 
makes n6 sense that the City Council would ask an applicant to go through the analysis in EC 
9.S320(5) and potentially complete a TIAifthe proposed PUD could be denied for having . . 
·"some" impacts on the transportation system. 
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Instead, harmonizing EC 9.8320(12) with EC 9.8320(6) is helpful in understanding when a 
project might have more than "minimal off-site impacts." While it is not prudent to theorize 
too much about whether a p roject that requires a TIA necessarily has more than minimal off­
site impacts, it is certainly reasonable to assume that if any of the three conditions identified in  
EC 9.8670 are evident in  the record, EC 9.8320(12) might be implicated. However, when n.one 

. of the conditions exist that would trigger a TIA under EC 9.8670, it is reasonable to question 
whether EC 9.8320(12) is implicated as to traffic. 

That is the case for this application and this record. There are no conditions identified in the 
record which come anywhere close to triggering a TIA. The peak vehicle trip estimates are less 
than a third of th<Jt required to trigger a TIA, and no "problems" or LOS def

.
iciencies ·are 

identified. The neighbors' fear that there will be more cars on Oakleigh Lane than before is not 
enough to view those new cars as more than a minimal impact, let a lone a negative off,site 
impact. As such, the Hearings Official concludes that the increase in peak vehicle trips from the 
proposed PUD will result in minimal off-site impacts. 

EC 9.8320(13): The proposed development shall be reasonably compatible and harmonious 
with adjacent and nearby land uses. 

Staff Findings 

The proposed development is a low-density residential land use, within a low-density 
residential area. Given the similar residential uses, there do not appear to be any inherent 
conflicts that would keep the developments from being at least reasonably compatible and 
harmonious. The development complies with the low-density (R-1) residential development 
standards, with regard to density and building height. Although the development proposes 
attached single-family dwellings, rather than the detached nature of the surrounding 
neighborhood, the density is dispersed across the development site, with groupings of three to · 
four dwelling units per building. 

· 

Further the east boundary of the development site abuts a swath of undeveloped City 
parkland, which contains Goal S riparian area associated with the Willamette River. The 
appl icant's plans show the

.
development clustered away from the resource area with open 

space adjacent to the east property line. As such, the development is reasonably compatible 
and harmonious with the adjacent parkland and nearby Willamette River. 

The compatibility and harmony of the development is challenged most along the west property 
l ine, where the applicant proposes vehicle use areas a.nd garages. The applicant proposes a 

. concrete wall along the west property line to mitigate these impacts and to provide screening 
to adjacent lands. As discussed previously, staff recommends the applicant obtain an easement 
from the affected property owners, which will ultimately test whether the wall is acceptable 
mitigation. lfthe applicant is unable to obtain the easements, staff recommends the final PUD 
plans show the wall setback five feet from the property line. The appl icant's plans show the

. 

wall with espaliered vegetation. These findings and conditions are detailed at EC 9.8320(11)(k), 
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which are i ncorporated here by reference. 

Staff notes that the northwest corner of the development site is the gateway to the 
neighborhood. The wall proposed along the west property line stops short of the north 
property line, to enable a landscaped bed wit.h a tree and shrubs, which will help soften the 
entrance to the development. As noted at EC 9.8320(5)(c) in regards to traffic, EC 9.8320(9) i n  
regards to stormwater runoff, and EC 9.8320(4) in regards to protection of natural features, 
which are a lso incorporated here by reference, the proposed development will have minimal 
off-site impacts related to traffic, noise, stormwater runoff and natural resources. Based.on the 
above findings, the development is reasonably compatible with the nearby land uses. 

Opponents Arguments 

The neighbors argue· strenuously that the proposed PUD is not compatible or  harmonious with 
the existing neighborhood. I n  addition to the reasons discussed above in EC 9.8320(12), the 
neighbors argue that the proposed PUD is simply too big, and that fewer buildings of a more 
demure size would be more harmonious with the existing neighborhood. PT-1 and PT-2. 

· Hearing Officio/ Conclusions 

The Hearings Officiargenerally concurs with Staffs findings for EC 9.8320(13) and adopts those 
findings by this reference - consistent with the findings set forth below. 

I n  the Northgreen Property LLC. V. City of Eugene discussed above, LUBA also affirmed the prior 
.Heari ngs Official's approach to EC 9.8320(13). 

Although the findings quoted a bove could be clearer, we understand the 
hearings officer to have concluded that the proposed tower is reasonably 
compatible and harmonious with the neighborhood where it meets the 
objective standards set out in the EC for telecommunications towers, and 
where the tower will be screened from view while still a l lowing the tower 
to function as intended. We cannot say that those findings are 
inadequate or represent an erroneous interpretation and application of 
EC 9.8320(13). We also do not think that the evidence cited.by petitioner 
in support of its argument that the tower is not compatible with the 
neighborhood is so overwhelming that a reasonable person could not 

. find that the. tower is compatible, particularly given the i nherently 
subjective nature of the criterion. Olson v. City of Springfield, 56 Or LUBA 
229, 237 (2008). . 

The Hearings Official adheres to this approach. Here, a finding that the proposed PUD is 
incompatible and unharmonious despite having complied with a l l  the applicable provisions of 
EC 9.8320 would, at least i n  this case, be logically and legally indefensible. 
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The Hearings Official is also persuaded that the proposed co-house will be compatible and 
harmonious for the following reasons: 1) the development will be at the end of the street 
where comparatively fewer property owners along Oakleigh Line will be affected visually, 2)  
the s_cale of the buildings, as the applicant points out, are within the range of typical single 
family homes. The applicant states that the common house is similar in size to a large home 

· and the other buildings are similar to smaller single family homes, 3) the proposed density is 
less than the maximum and the proposed height is less than the maximum height al lowed, and 
4) the proposed use is residential (as opposed to some conditional use allowed in the zone}. 

As to argu-ments about traffic impacts, the Hearing Official adopts the findings for EC 
9.8320(12} here by this reference. Evidence of a modest increase in total vehicle trips, where 
.there is no evidence of associated traffic problems, is sufficient to demonstrate that the 
proposed PUD wil l  be compatible with adjacent and nearby uses. 

EC 9.8320(14): If the tentative PUD application proposes a land division, nothing in  the 
approval of the tentative application exempts future land divisions from compliance with 
state or local surveying requirements. 

This criterion does not apply because the development does qot include a future land division. 

EC 9.8320(15): If the proposed PUD is located within a special area zone, the applicant shall 
demonstrate that the proposal is consistent with the purpose(s) of the special area zone. 

The subject property is not located within a special area zone. As such, this criterion is not 
applicable. 

Willamette Greenway Evaluation 

As required by the. Type Ill land use application procedures beginning at EC 9. 7300, the Hearings 
Official must review any WG permit application and consider pertinent evidence and testimony as 
to whether the proposal is consistent with the_ criteria required for approval at EC 9.8815 (shown 
below in bold typeface}. I n  this case, the proposal is being reviewed concurrently with the 
tentative PUD in accordance with EC 9.8005(2}. 

EC 9.8815(1): To the greatest degree possible, the intensification, change of use, or 
development will provide the maximum possible landscaped area, open space, or 
vegetation between.the activity and the river. 

Staff Findings 

As previously noted, the Willamette River is located more than 200 to the east of the subject 
property. The land between the river and the subject property is owned by the City, as an 
undevel"oped natural resource area that contains /WR Water Resource (Goal S} conservation 
areas. I n  this area, there is no· specific, pre-determined or adopted setback from the _river 
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under the City's implementing provisions of Goal 15 (Willamette Greenway). 

While not the focus ofthe applicable WG permit approval criteria, staff notes that the 
applicable setbacks along the river in this area are based on the City's Goal S Adopted Riparian 
inventory; which is regulated with the /WR overlay zone (see EC 9.4920). The /WR conservation 
area at this location is greater than the typical lOO-foot setback from top-of-bank  along' the 
Willamette River; here, the adopted riparian area boundary extends landward beyond the lOG­
foot setback from top of bank. For clarity, staff notes that the /WR conservation area does not 
extend onto the subject property. As shown on Attachment A, the subject property is at least 
53 feet from the boundary of the regulated resource area. 

Vegetation on the eastern portion of the subject property nearest the river consists of a cover 
crop of non-native short grasses, weedyforbs, and scattered and isolated fruit and fir trees. The 
location, species, and size of existing trees are shown on the on the appl icant's topographical 
survey (see Attachment D-4).Jhe eastern portion of the site, closest to the riparian area to the 
east, has few trees. The trees closest to the east property line include a row of fruit and filbert 
trees along the south property boundary, which the applicant proposes to preserve, and a row 
of cedars along the north property boundary. 

Most of the northerly cedars are on adjacent lands to the north; the applicant proposes to 
preserve these trees, which is further conditioned i n  the PUD evaluation at EC 9.8320(3) and 
incorporated by reference. A 26-inch diameter cedar on the subject property, near the north 
property l ine, however, ·is proposed for removal to accommodate the location of Building 1 .  
(The applicant's tree removal and preservation plan i s  provided on Sheet L3.} The cedar to be 
removed is about 50 feet from the east property l ine. 

As for proposed landscaping between th<= development and the river, the applicant's landscape 
plan (Sheet L2) shows the eastern portion of the site as being planted with drought-tolerant 
native meadow grasses. The eastern portion of the site will primarily be open space, with the 
closest building being about 20 feet from the east property l ine ( i .e .  Building 2, abutting the 
north property line). Bui ldings to the south (i .e. Buildings 4 and 7) have greater setbacks from 
the east property line, by approximate 30 and 60 feet, respectively. As such, the development 
will provide the maximum possible open space and vegetation between the activity and the 
river. Additional landscaping. along the east property boundary does not appear to be 
warranted, given the existing site conditions as an open meadow. 

Based on the available information and the preceding findings, the above criterion is met. 

Opponent Arguments 

The neighbors argue that the configuration of the proposed PUD does not leave the maximum 
possible landscaped are between the development and the Willamette River. PT-2, PT-1. 
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Hearings Official Conclusions 

The Hearings Officia l  generally concurs with Staffs findings for EC 9.8815(1) and adopts 
those findings by this reference - consistent with the findings set forth below. 

For the. purposes of EC 9.8815(1), the Hearings Official agrees with the· opponents that 
the proposed PUD is a change in use and an i ntensification i n  use. Those facts make EC 
9.8815(1) applicable and raises the question of just how much landscaped area must be 
provided to comply with the greenway protections. It is relevant that the subject property is 
over 50 feet from the regulate.d resource area, and that a large stand of trees exist between the 
river and the subject property. Nevertheless, those factors do not necessitate denying the 
proposal or  requiring a complete reconfiguraticin, as opponents suggest, simply because the 
parking area is proposed for the western portion ofthe property. 

Fcir the most part, the site plan shows the bul k.of the interior open space on the east side of the 
development. That alone is consistent with EC 9.8815(1). The distance to the river, and the 
fact that persons travell ing along the river corridor (mostly on the bike path) will not be able to 
see the development also militate toward approving the PUD as proposed. That being said, the 
Hearings Official found under EC 9.8320(3) that additional landscaping and screening. is 
required a long the eastern boundary - at least enough to adequately screen Building 2 .  That 
condition will also support compliance with EC 9.8815(1). With the condition imposed under EC 
9.8320(3), the PUD wil l  provide the maximum possible landscaped area between the 
development and the river. 

EC 9.8815(2): To the greatest possible degree, necessary and adequate public access 
will be provided to and along the river by appropriate legal means. 

Staff Findings 

The applicant's plans show pedestrian and bicycle circulation within the deve lopment via 
interconnected paths between the buildings and bicycle parking ar('as. ·The applicant notes that 
there is an  existing worn path along the north property line, between the Oakleigh Lane roadway 

. and the east property l ine, abutting the City parklands. The applicant proposes to keep this path 
open, but does not explicitly show any dedication-s to the public to enable continued access. Right­
of-way dedication is required over this area, to enable continued public access, pursuant to the 
concurrent PUD approval criterion EC 9. 8320(5), the findings and conditions of which are 
incorporated by reference. 

The applicant also proposes to stub a soft path to the southeast corner of the site. The segment of 
the internal sidewalk system that is located between the most easterly building (a bike barn) and 
the east property line is shown as having a graveled, rather than a paved, surface. This un improved 
surface is a ppropriate because there are no plans or funding for construction of a public path on 
the City property at this location. Residents of the development wil l naturally want to walk across 
the City parkland toward the river. Parks staff state· no objections or concerns. This proposed path 
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at least delineates a more confined direction of travel, rather than random wandering through the 
City's resource area. 

This portion of the City property has been cultivated as a filbert orchard, which has been 
maintained by the former owner of the subject property, as discussed in the applicant's written 
statement. There appears to be an informal path between the orchard and the subject property 
that would direct travelers to the south.erly McClure Lane right-of-way. Public Works staff confi.rms 
that the planned bicycle and pedestrian connection through the City's parkland is from McClure 
Lane toward the easterly West Bank Bike Path, which is a regional facility that borders the west 
bank of the Willamette River. 

Based on the above findings, and the condition at EC 9.8320(5), publi� access will be provided to 
the river by appropriate legal means. Refer to Attachment B and C for visual representations of 
these findings. 

Hearings Official Conclusions 

The Hearings Official general ly concurs with Staffs findings for EC 9.8815(2) and ;odopts 
those findings by this reference. The opponents are i ncorrect in their statement that no right-of­
way has been provided' for access to the bike path through Oakleigh Lane to the north. 

EC 9.8815(3): The intensification, change of use, or development will conform with 
applicable Willamette Greenway policies as set forth in the Metro Plan. 

Staff Findings 

Pages 1 1 1-D-4 and 5 of the Metro Plan contain the Willamette Greenway policies. Of these, 
'several policies provide direction to local governments regarding legislative decision-making 
and other long range planning efforts, and do not constitute mandatory approval criteria for 
the 'application. The following Metro Plan policy is potentially relevant to the proposed 
development, and is therefore eddressed below. 

Policy 0.5: New development that locates along river corridors and waterways shall be 
limited to uses that are compatible· with the· natural, scenic, and environmental qualities · 
of those water features. 

The proposed use is appropriate in this location, as the Metro Plan designates the subject 
property for residential uses. The proposed development is on  a llowed use that requires PUD 
approval; staff has determined previously in this report that the proposed deve,lopment is 
consistent with the PUD approval criteria. To the extent the above policy is applicable, the 
development i:S setback more than 200 feet from the river, with City parkland and riparian areas 
located between the subject property and the river which will not be impacted by the proposed 
develo�n1ent. Further, the development proposes open spai:e along the eastern portion of the 
site, abutting the parkland� and has setback buildings by atleast 20 feet from the east property 
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line. As such, the proposed residential use is compatible with the natural, scenic, and 
environmental qualities of the river corridor. . 

Based on the above findings, the proposed development is consistent with the applicable 
Willamette Greenway policies set out in the Metro Plan. The above criterion is met. 

Opponent Arguments 

Neighbors argue that a number of Metro Pla·n goals and objectives are not met by the proposal. 
The neighbors also argue that Metro Plan policies D.5 and D.8 are not met. PT-2. 

Hearings· Official Conclusions 

The Hearings Official genera l ly concurs with Staffs findings for EC 9.8815(3) and adopts those 
findings by this reference. Staffs ana lysis of pol icy D.S is sufficient to respond to the neighbors' 
argument concerning policy D.S. As to policy D.8, the language appl ies to "Willamette. River 
Greenway plans" not to ind ividual development proposals. 

EC 9.8815(4): In areas subject to the Willakenzie Area Plan, the intensification, change 
of use, or development will conform with that plan's use management considerations. 

This criterion does not apply because the area of request is not within the boundaries of the 
Willa kenzie Area Plan. 

EC 9.8815(5): .In areas not covered by subsection (4) of this section, the 
intensification, change of use, or development shall conform with the following 
applicable standards: 

(a) Establish merit of adequate setback lines to keep structures separated from the 
Willamette River to protect, maintain, preserve, and enhance the natural, 
scenic, historic, and recreational qualities of the Willamette Greenway. Setback 
lines need not apply to water ·related or water depe.ndent activities as defined 
in the Oregon Statewide Planning Goals and Guidelines (OAR 660-15-000 et · 
seq.). 

Staff Findings 

Outside the Willa kenzie Area Refinement Plan (WAP) and the Goal S Water Resource (/WR) 
riparian conservation area (neither of which affect the subject property), there is no regulatory 
setback from the Wil lamette River. For context, the WAP establishes a 35-foot setback. and the 
/WR establishes a 100-foot setback from the top of the bank of the Willamette River. In this . 
location, the /WR conservation area exceeds 100 feet from the riverbank, yet is still more than 
50 feet from the subject p'roperty (see Attachment A). 
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The existing setback, of more than 200 feet from the ordinary high water line of the Willamette 
River, afforded by the intervening public park, is adequate to protect and maintain the natural 
and scenic qualities of the Willamette Greenway. The development plan preserves the natural 
and scenic qual ities of the site by maintai.ningthe existing open prairie conditions along the 
eastern portion of the site, by setting the buildings back from the east property line by at least 
20 feet and by creating common open space that wilf be vegetated with native grasses. 

Opponent Arguments 

The neighbors argue that there are no setback l ines between the river corridor and the 
proposed PUD. PT-2. 

· Hearings Official Conclusions 

The Hearings Official generally concurs with Staffs findings for EC 9.881S(S)(a) and adopts 
those findings by this reference. 

(b) Protection of si·gnificant fish and wildlife habitats as identified in the 
Metropolitan Plan Natural Assets and Constraints Working Paper. Sites 
subsequently determined to be significant by the Oregon Department of Fish 
and. Wildlife shall also be protected. 

Staff Findings 

The Metropolitan Plan Natural Assets and Constraints Working Paper does not identify any 
significant fish and wildl ife sites on the subject property. Although the Wil.lamette River · 

· Corridor is an Anadromous fish River that is designated as an essential Salmon Habitat by the 
Oregon .Department of Fish and Wild life (ODFW), the subject property is located more t·han 200 
feet west of the ordinary high water line. No habitat protection me·asures appear to be required 
of the proposed development. 

Hearings Official Conclusions 

The Hearings Official generally concurs with Staffs findings for EC 9.8815(S)(b) and adopts 
those findings by this reference. 

(c) . Protection and enhancement of the natural vegetative· fringe along the 
. Willamette River to the maximum extent practicable. 

Staff Findings . 

The proposal does not affect the vegetated fringe along the Willamette River, which is located 
more than 200 feet to the east. The regulated riparian resource conservation area is shown on 
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Attachment A. The existing vegetation closest to the river will be maintained as 0n  open prairie 
with n.ative grasses in common open space. 

Opponent Arguments 

The neighbors argue that the lack of landscaping along the eastern boundary violates this 
provision. PT-2. 

Hearings Official Conclusions 

The term "fringe" must be given some meaning in app lying this provision. The neighbors 
interpret fringe to mean the entire greenway area. As Staff notes in the findings for EC 
9.8815(1), the subject property is over 50 feet from the regulated resource area. That places 
the subject property well beyond the "fringe" of the Willamette River. Staff's conclusions are 
correct. 

(d) Preservation of scenic qualities and viewpoints as identified in the 
Metropolitan Plan Natural Assets and Constraints Working Paper. 

The subject property is not identified has having scenic qualities or viewpoints on the 
Metropolitan Plan Natural Assets and Constraints Working Paper. 

(e) Maintenance of .public safety and protection of public and private property, 
. especially from vandalism and trespass in both rural and urban areasto the 

maximum extent practicable. 

Staff found, and the Hearings Official agrees, that the applicant indicates that there is an 
existing dirt path along the north property l ine, between Oakleigh Lane and the City parkland. 
This indicates potential public trespass on private property. The applicant proposes to keep this 
path open, but does not explicitly show any dedications to the public to enable continued 
access. Right-of-way dedication is being required over this area, to enable continued public 
access, pursuant to the concurrent PUD approval criterion EC 9. 8320{5), the findings arid 
conditions of which are incorporated here by reference. Overall, development of the subject 
property with dwelling units would increase public safety by providing more eyes on the City 
parkland. 

(f) Compatibility of aggregate extraction with the purposes of the Willamette 
River Greenway and when economically feasible, applicable sectrons of state 
law pertaining to Reclamation of Mining lands {ORS Chapter 517) and Removal 
of Material; Filling (ORS Chapter 541) designed to minimize adverse effects to 
water quality, fish and wildlife, vegetation, bank stabilization, stream flow, 
visual quality, noise; safety, and to guarantee necessary reclamation. 

This standard does not apply because the proposal does not include aggregate extraction. 
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(g) Compatibility with recreational lands currently devoted to metropolitan 
recreational needs, used for parks or open space and owned and controlled by 
a general purpose government and regulation of such lands so that their use 
will not interfere with adjacent uses. 

Staff Findings 

Referral comments from Public Works staff indicate no concern· with the proposed 
development's compatibility with the City's adjacent public open space. 

Opponent Arguments 

The neighbors argue that the lack of landscaping along the eastern boundary violates this 
provision. The neighbors also argue that the size of the buildings will interfere with the ·public's 
use of the adjacent City owned· open space. 

Hearings Official Conclusions 

The findings for EC 9.8320(3) discuss screening and landscaping along the property 
boundaries adjacent t6 the City open space. Those findings are incorporated here by reference. 
The additional landscaping and screening required wil l  also address this criterion. The Hearings 
Official also finds it to be nearly absurd to suggest that low density residential use is 
incompatible with recreation along the greenway. The maps of the area in the record and 

· presented at the hearing show that the majority of nearby lands along the greenway and the 
bike path are residentia l - and that residential uses is typically much closer to the river. I find 
no persuasive evidence to suggest that persons currently using the adjacent City open space 
will not continue to be able to use it for recreation as it is now currently used. 

EC 9.8815(6): When site review approval is required, the proposed development will be 
consistent with the applicable site review criteria. 

This criterion does not apply because the subject property is not zoned with the' /SR Site Review 
Overlay, ·nor does the subject development require Site Review approval. 

EC 9.8815(7): The proposal complies with all applicable standards explicitly addressed in the 
application. An approved adjustment to a standard pursuant to provisions beginning at EC 
9.8015 of this land use code .constitutes compliance with the standard. 

The concurrent PUD application has been evaluated against al l  applicable development 
standards. Based on the findings imd conditions provided at EC 9.8320(11)(k), which are 
incorporated by reference, the above· criterion will be met. 
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Decision 

Based upon the available evidence and preceding findings, the Hearings Official APPROVES the. 
applicant's request for a Planned Unit Development, Tentative Plan approval and Willamette 

· Greenway Permit subject to the following conditions: 

1.  The final PUD plans shall show Building 2 1ocated outside (moved south) of the required 
right-of-way dedication along the north property line. 

2 .  Prior to final PUD approv<JI, the applicant shall submit a report from a .certified arborist 
confirming that the row of cedars on adjacent lands to the north can survive the 
construction impacts of the proposed development (and include any necessary protection 
measures to ensure surviva l). The final PUD plans shall show. the location of Building 2 and 
any related protection measures (e.g. construction fencing for protected CRZ areas) 
consistent with the arborist's recommendations. 

3. Prior tofinal PUD approval, the applicant shall revise the final site plan to show the dedication 
of 22.5 feet of right-of-way along the northerly boundary of the development, between the 
westerly boundary of the proposed development and a line that is 50 fe!"t east of the westerly 
boundary, and also to show the dedication of 13 feet of right-of-way extending from the 
aforementioned l ine (the east end of the required 22.5 feet of right-of-way dedication) to a line 
that is 117 feet beyond (east of) the existing the existing right-of-way (for a total length of 199 
feet). Additionally, the  revised site plan shall show the dedication of a 13-foot wide Public 
Accessway along the northerly boundary, which extends from the east end of the 
aforementioned right-of-way to the easterly property boundary (for a total distance of 24 lineal 
feet). 

· 

4. Prior to final PUD approval, the applicant shall submit for review and approval by City staff 
and recording at Lane County Deeds and Records, a street deed which reflects the right-of­
way as shown on the final site plan. 

5. Prior to final PUD approval, the applicant shall dedicate a temporary emergency vehicle 
access ·easement over the on-site hammerhead and the access drive from Oakleigh Lane, 
and show this easement on the fioal PUD plans. 

6. Prior to final PUD approval, the applicant sha l l  provide documentation from EWES, 
confirming that water facilities are available lor the proposed development. 

7. The app licant shall submit an Irrevocable Petition for public improveme.nts ·in Oakleigh Lane 
· to include paving, curbs and gutters, ·storm drainage, sidewalks, and street trees. 

8. The final site plan shall delineate the Special Flood Hazard Area, identify Base Flood Elevation (for 
the entire site or for each building), and note that development of the site will be required to 
comply with the standards at EC 9.6707 �hrough EC 9.6709. 
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9. The final PUD site plans sha.l l  note that construction permits shall conform -to the applicant's 
geotechnical analysis. 

10. The final PUD plans shal l  note that all on-site utilities will be placed underground consistent 
with EC 9.6775: 

11. The final PUD plans shall note the �equirement that, at the time of development, a l l  
stormwater·discharge points directed toward the City's property shall be designed as level . 
spreaders, consistent with the City's 2008 Stormwater Management Manual. All · 
stormwater facilities shall be located outside -the public-wastewater easement along the 
east property line. 

12. The final site plan sha l l  note: "On-site stormwater management facilities wil l be privately 
owned and operated. An operation and maintenance plati wil l  be developed consistent with 
the City's Stormwater Management Manual, and notice of this plan will be recorded, during 
the building permit process." 

13. Prior to final PUD approval, the applicant shall obtain from the property owners of T ax Lots · 
500, 5600, 5700, and 10100, an easement abutting the proposed structures on the subject 
property that are located less than five feet from the interior property l ines (i .e. the 
garages, carports, and wall along the west property l ine, and the portion of the wall and 
Bui lding 6 abutting the south property l ine). The easement shal l  establish a 10-foot no-build 
zone, for fire code purposes, and, for at leastthe first five feet abutting the common 
property line, rights for the development to access and maintain the backside of their 
buildings.  Alternatively, if the applicant is unable to obtain these off-site private easements 
from the adjacent property owners, then the final PUD plans shall show all structures 
setback at least five feet from the property lines. 

14. The final site plans shall note that compliance with the rollowing development standards 
wil l  be determined more precisely at the time of building permit review: 

a.  Landscape Standards beginning in EC 9 .6200 
b. Garbage Screening contained in EC 9.6740 
c. Bicycle Parking Standards contained in EC 9.6105 
d .  Outdoor Lighting Standards contained i n  EC 9.6725 

15. Prior to final PUD approva l, the applicant shall revise the final site plan and landscaping p lan 
compliant with EC 9.6200 to provide landscape screening along the eastern property 
boundary, and a combination of landscape screening and fencing along the southern 
prope'rty l ine, to screen the buildings from view from adjacent properties. 

Hearings Official Decision (PDT 13-1, WG 13-1) 64 



/ 

( 

( 

Dated this 12th day of November, 2013. 

Kenneth D. Helm 
Hearings Official 

Attachment B 

Mailed this 12'h day of November 2013. 

SEE NOTICE OF HEARINGS OFFICIAL DECISION FOR STATEMENT OF APPEAL RIGHTS 
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SUMMARY MINUTES 
Eugene Planning Commission Regular Meeting 

Atrium Building - Sloat Room 
11:00 a.m., December 16, 2013 

PLANNING COMMISSIONERS PRESENT: 
William Randall, Chair 
John Jaworski, Vice Chair 
John Barofsky 
Jon Belcher (Joined meeting for Agenda Item I l l )  
Rick Duncan 
Jeff Mi l ls 

PLANNING COMMISSIONERS NOT PRESENT: 
Stephen Baker 

CITY STAFF PRESENT: 
Anne Davies, Gabe Flock, Carolyn Burke, Becky Taylor, Steve Nystrom, Heather O'Donnell, 
Terri Harding 

Meeting called to order at 11:30 a.m. by Commissioner Randall, Chair. 

I. PUBLIC COMMENT: 
None. 

II. APPEAL OF HEARINGS OFFICIAL DECISION FOR OAKLEIGH MEADOWS 
COHOUSING (PDT 13-1) - DELIBERATIONS & ACTION 
Jon Belcher did not participate as he recused himself from deliberations. 

Gabe Flock gave a quick overview of materials provided to Planning Commission. 
Discussion followed. 

Motion: 
Commissioner Barofsky moved to accept the final order and conclusions of the Oakleigh 
Meadows Cohousing PUD (PDT 13·1) with the added conditions discussed today. 
Commissioner Duncan seconded the motion. Motion approved 3 :2  with Commissioners 
Jaworski and Mi l ls  voting opposed. 

Staff wi l l  make required edits to the final order and bring back for commissioner 
signatures at end of meeting today. 

I l l .  ENVISION EUGENE: HOUSING REDESIGNATIONS - DELIBERATIONS & ACTION 
Heather O'Donnell gave presentation on remaining items to be discussed: Gi lham Road, 
Willamette, Rest Haven and touch on 131h and Naval Reserve site. 
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Planning Commission chose to discuss each area separately. 

1. Gilham Road Site: . 
Commissioner Jaworski moved to accept the staff recommendation for redesignation 
of Gilham Road Site. Second by Rick Duncan. Motion carried with al l  commissioners 
voting in favor of motion. (6:0). 

2. Rest Haven Site: 

============================= 

IV. ITEMS FROM COM MISSION AND STAFF 
Carolyn Burke announced that the City Council Action on Single Family Code Amendments 
that was origina l ly scheduled tonight (December 9, 2013) h as been postponed. 

M eeting adjourned at 1:34 p .m .  
Recorded by: Rhonda Crocker (from webcast) 
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AGE N DA 
Meeting Location: 

Phone: 541-682-5481 · 
www.eugene-or.gov/pc 

Sloat Room-Atrium Building 
99 W. 101h Av�nue 
Eugene, OR 97401 

· The Eugene Planning Commission· welcomes your interest in these agenda items. Feel free to come and go as 
you please at any ofthe meetings. This meeting lo�ation is wheelchair-accessible. For the hearing impaired, 
FM assistive-listening devices are available or an interpreter can be provided with 48 hours notice prior to the 
meeting. Spanish-language interpretation will also be provided with 48 hours notice. To arrange for these 
services, contact the Planning Division at 541-682-5675. 

MON DAY, DECEMBER 16, 2013 - REGULAR MEETING (11:00 a.m. to 2:00 p.m.) 

11:00 a.m. I .  PUBLIC COMMENT 

The Planning Commission reserves 10 minutes at the beginning of this meeting for 
public comment. The public may comment on any matter, except for items 
scheduled for public hearing or public hearing items for'wnich the record has 
a l ready closed. 'Generally, the time limit for public comment is three minutes; 
however, the Planning Commission reserves the option to reduce the time al lowed 
each speaker based on the number of people requesting to speak. 

11:10 a.m. I I .  APPEAL OF HEARINGS OFFICIAL DECISION F O R  OAKLEIGH MEADOWS COHOUSING 

(PDT 13-1) - DELIBERATIONS/ACTION 

Staff: Becky Taylor, 541-682-5437 

12:30 p.m. I l l .  ENVISION EUGENE: HOUSING REDESIGNATIONS - DELIBERATIONS{ACTION 

Staff: Heather O'Donnell, 541-682-5488 

Staff: Terri Harding, 541-682-5635 

1:45 p.m. IV. ITEMS FROM COMMISSION AND STAFF 

A. other Items from Staff 
B. Other Items from Commission 
C. Learning: How are we doing? 

Com. missioners: Steven Baker; John Barofsky; Jonathan Belcher; Rick Duncan; John Jaworski (Vice­
Chair); Jeffery Mills; William Randall (Chair) 
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AGENDA ITEM SUMMARY 
December 16, 2013 

To: Eugene Planning Commission 

From: Becky Taylor, Associate Planner, Eugene Planning Division 

( 

Subject: Appeal of Hearings Official Decision: Oakleigh Meadows Co-Housing PUD (PDT 13-1) 

ACTION REQUESTED 
To complete deliberations and take final action on the Oakleigh PUD (PDT 13-1) appeal. The PC's ' 
decision - to affirm, reverse, or modify·the Hearings Official's (HO) decision - is due by December 20, 
2013, in order to meet the 120-day statutory deadline. ' ' 

BACKGROUND INFORMATION 
This is the second deliberation meeting following the December 5, 2013 public hearing of the Oakleigh 
PUD appeal (PDT 13-1). At the 'first deliberation meeting on December 9, 2013, the Planning 
Commission (PC) received clarification from staff on the record materials and, without taking any 
formal votes, shared their inclination toward the two overarching issues of transportation and 
.compatibility. 

As discussed in the December 91h AIS, the appeal identifies ten primary assignments of error in the 
Hearings Official's decision. Appeal Issues 1, 2, 3, 4, 5, 6 ( in part), and 10 focus on traffic impacts 
associated with the proposed development. Appeal Issues 6 ( in part), 7, 8 and 9 are primarily focused 
on criteria related to compatibil ity with the surrounding area. The PC began its review of the ten 
assignments of error with Appeal Issue 6 because it contains arguments related to the two main areas 
of concern regarding traffic impacts and compatibil ity. 

The PC indicated that they were leaning tow�rd agreeing with the. HO's approval, with some 
modifications to address compatibility and screening. The PC expressed a general comfort with the 
transportation issues, finding that the traffic impacts were within reason, but requested legal 
clarification regarding the constitutional requirements for exactions. A memorandum from Anne 
Davies, Deputy City Attorney, was sent earlier to the PC which addresses those issue�, which is 
included in the attached draft Final Order as Attachment A. Commissioner Jaworksi noted that he may 
be in the minority in believing that improvements should be built abutting the development site, 
rather than deferring those improvements with an irrevocable petition .  

With regard to compatibil ity, the PC 
.
ind icated that the buildings abutting the north property line 

needed to be setback with landscaping installed within this setback to address compatibility. The PC 
recognized that the required right-of-way for future street, hammerhead; and bicycle/pedestrian path 
improvements along the north property l ine would put the abutting building within a foot of the street 
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and would omit the landscaping originally proposed by the applicant. The PC agreed that the HO 
decision needed to be modified to address those issues. 

The PC indicated that a building within five feet of the future bike path along the north property 
seemed too tight and that, for safety reasons, the landscaping in between· should be limited in height. 
The PC discussed the idea of requiring a ten-foot setback with L-2 Low Screen landscaping, but without 
trees, abutting the future bike path . The close proximity of the cedar trees to the north and the over­
head power lines rurther warrants omitting trees along this eastern portion of the north property l ine. 

With regard to setbacks and screening along the western portion of the north property l ine, abutting 
the future street right-of-way, the PC indicated that five feet would be an acceptable setback and that 
landscaping was also needed in this location, including trees. The PC observed that the applicant's 
original landscape plan was acceptable, but that the abutting building needed to be setback five feet 
from the required right-of-way to install that landscaping. The attached draft Final Order attempts to 
capture the PC's direction. 

The PC expressed comfort with the HO's d�cision on the east, south, and west boundaries of the site, 
regarding compatibility and screening, but wanted to ensure that the concrete wall along the west 
boundary included the green features proposed by the applicant. The PC also concurred that the wall 
should be setback 5' from the property l ine. The attached draft Final Order suggests a condition that 
would ensure compliance as proposed. 

Since there is an appeal issue that questions the subjectivity of the HO's condition lor additional 
screening along the east and south property l ines, staff has also recommended in the attached draft 
Final Order that his condition be amended to more specifica lly reference the L-3 High Screen 
Landscape standard. for clarity. 

The PC did not express any other fundamental concerns with compatibility or traffic impacts, and as 
.such, based on the PC's direction, staff has drafted findings for a l l  remaini[1g assignments of error to 
facilitate de.liberations and a final decision on the appeal. Pending further deli.berations and direction 
from the_PC, staff is prepared to make additional revisions to the draft as necessary. 

ATTACHMENT 
Draft Final Order 
City Attorney Memo 

The entire record of materials for the subject application is available for review at the Eugene Planning 
Division offices, and will be provided to the PC under separate cover. 

FOR MORE INFORMATION: 
Please contact Becky Taylor, Associate Planner, Eugene Planning Division, by phone at {541) 682-5437, 
or e-mail at becky.g.taylor@ci.eugene.or.us 
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DRAFT FINAL ORDER, FINDINGS, AND CONCLUSIONS OF THE EUGENE PLANNING COMMISSION: 
OAKLEIGH MEADOWS COHOUSING PUD (PDT 13-1) 

I .  INTRODUCTION 

The Eugene Hearings Official (HO) held the in itial publie hearing on this request on October 2, 2013. 
Following the hearing and open record period for additional testimony, he approved the applicant's 

· te�tative planned unit development (PUD) with 15 conditions of approval on November 12, 2013. 
The applicant's concurrent request for a Willamette Greenway Permit was also. approved but is not 
challenged by the opponents as part this appeal. 

On November 22, 2013, an appeal was filed by the River Road Community Organization. The co­
appellant is Bryn Thoms, the owner of adjacent lands to the north, The appeal statement identifies · 
ten primary assignments of error in the Hearings Official's findings and decision with respect to 
applicable Eugene Code (EC) approval criteria at EC 9:8320. 

On November 25, 2013, in accordance with EC 9.7655(1), the City mailed written notice of the appeal 
hearilig.to the appl icant, the appellant, the River Road Community Organization, al l persons who 
submitted written comments in regard to the original applications, and al l persons who requested 
notice. The written notice included the required elements set forth in EC 9.7655(2). 

· The Planning. Commission (PC) held a · public hearing on the appeal on December 5, 2013. At the public 
hearing, Will Dixon and ·Zack Mittge provided oral testimony on behalf of the applicant. Lynn Dixon, 
Otto Poticha, Joan Connolly, and Antonia Lewis spoke in favor of the application. Bryn Thoms and Paul 
Conte provided oral testimony on behalf of the appellant. Anne Love, Richard Dambrov, and Paul 
Heintz spoke in opposition to the application. The applicant's legal counsel, Zack Mittge, followed with 
rebuttal testimony. Written testimony was also provided by the parties and other individuals at the 
hearing which is included in the record and considered by the Planning Commission in its final decision . 

The PC closed the public hearing and the record on December 5, 2013. The PC deliberated on the 
appeal issues at its meetings on December 91h and 161\ and reached its final decision on December 
___, 2013. The appeal is based on the record and limited to the assignments of error co.ntained in the 
appeal statement submitted .. As described below, the PC affirms the HO's decision to approve the 
subject applications, with additiona.l findings and modifications to approval conditions in some 
instances. Those· additional findings and modifications are detailed below with respect to each related 

· assignment of error. 

I I .  RECORD BEFORE THE PLANNING COMMISSION 

The record before. the PC consis.ts of the Eugene Planning Commission Agenda Item Summaries and 

( rela�ed attachments for Appeal of Hearings Official Decision :  Oakleigh Meadow (PDT 13-1) dated 
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December 9, 2013; the written and oral testimony presented by appellants, applicant, and other 
parties to the Planning Commission; the decision ofthe Eugene Hearings Official dated November 12, 
2013; and all record materials (including written and oral testimony, City staff reports and appl ication 
materials) presented to and not rejected by the HO. The entire City Planning & Development 
Department file was physica lly before the PC prior to its final decision. 

EC 9,7655(2) l imits the nature of evidence that the PC can consider on appea l as.follows: "The record 
from the proceeding of the Hearings Official or H istoric Review Board shall be forwarded to the appeal 
review authority._ No new evidence pertaining to the appeal issue's shall be accepted." Pursuant to this 
section, the PC cannot accept any new evidence, and none was accepted as part of the appeal. 

I l l .  FINDINGS OF FACT AND CONCLUSIONS OF LAW 

After consideration of the applicable law and al l  argument and evidence in the record, the PC finds 
that the subject appl ication meet a l l  app licable PUD approval criteria from EC 9.8320, with additional 
fin.dings and modified conditions of approval described below. In the event of any conflict between 
the Hearings Official's decision and this- Final Order, this Final Order shal l  prevai l .  

To further support the PC's conclusion, the PC incorporates the City Attorney's memorandum from 
Anne Davies dated December 11, 2013, which is included as Attachment A. 

As noted above, the appeal is comprised of ten assignments of error. Each assignment of error is set 
forth below, followed by the PC's findings of fact and wnclusions of law as to each one. 

First Assignment of Error: The Decision erred by finding that the application met EC 9.8320(1) 
"The PUD is consistent with applicable adapted policies oft he Metro Plan." 

A. Sub-assignment of Error 1.A: the Decision failed to address the following policy at all: 

TransP/an Transportation System Improvements (TSPI Pedestrian Policy #1: 
Pedestrian Environment (Metro Plan Policy F.26) 
Provide for a pedestrian environment that is well integrated with adjacent land 
uses and is designed to enhance the safety, comfort, and convenience of walking 
(Metro Plan 111-F-9) 

B; Sub-assignment of Error 1.8: the Decision failed to address the following policy at all: 

TransPian Finance Policy #4i New Development (Metro Plan Policy F.36) 
Require that new development pay for its capacity impact on the transportation 
system. (Metro Plan 111-F-13} 

· 

The appellant asserts that the HO failed to consider these policies, and_to include adequate conditions 
of approval for sufficient right-of-way, sidewalks, and other improvements to ensure consistency. The 
PC finds that the HO did not explicitly address Policies F.26 and F.36 of the Metro Plan, but agrees with 
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the applicant's reasoning that these policies are not mandatory approval criteria for the application. 
The policies provide broad d irection to the local government in legislative matters but are not intended 
to be used as PUD approval criteria. Unlike the policies the case cited by the appellant (Bothman v: 
City of Eugene), where the policies actually sought to discourage the exact planning action that was 
being proposed, the text and context of t.hes·e policies do not appear to require any additional 
consideration for the proposed PUD.' Even though consideration of the policies is not required, the PC 
finds that approval of the PUD is nonetheless consistent with those policies based on the proportional 

· requirements made for right-of-way dedication, future street and public accessway improvements, an·d 
· further, through the City's System Development Charges (SOC's) which are col lected at the time of 

development. 

Second Assignment of Error: The Decision erred by finding the application inet EC 9.8320(5) 
"The PUD provides safe and adequate transportation systems through compliance with the 
follo.wing ... " 

A. Sub-assignment of Error 2.A: the Decision erred by finding the application met the 
following criterion: 

EC 9.6800 through EC 9.6875 Standarcfs for Streets, Alleys, and Other Public 
Ways (not subject to modifications set forth in {11} below). 

B. Sub-assignment of Error 2.8: the Decision erred by finding the application met the 
following criterion: 

Pedestrian, bicycle and transit circulation, including related facilities, as needed 
among buildings and related uses on the development site, as well as to adjacent 
and nearby residential areas, transit stops, neighborhood activity centers, office 
parks, and industrial parks, provided the city makes findings to demonstrate 
consistency with constitutional requirements. "Nearby" means uses within % mile 
that can reasonably be expected to be used by pec!estrians, and uses within 2 miles 
that can reasonably be expected to be used by bicyclists. 

C. Sub-assignment of Error 2.C: the Decision erred by finding the application met the 
. following criterion: 

The provisions of the Traffic Impact Analysis Review of EC 9.8650 through 9.6880 
where appiicablfi. 

The HO completed a detailed analysis of this issue on page 24 of his decision: The PC finds that the HO 
was correct in his appl ication of EC 9.'8320(5}, as being l imited in scope to compliance with the 
following: a) that EC 9.6800 through 9.6875 c�n be met, b) that pede'strian, b_icycle and transit 

· circulation can be achieved, and c) that if necessary a Traffic Impact Analysis (TIA) has been done and 
mitigation provided. 
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With regard to EC 9.6800 through 9.6875, the PC finds that the HO was correct in granting exceptions 
to the street connectivity standards and cul-de-sac length standards. The PC concludes that the street 
connectivity exception at EC 9.6815(2)(g)(1) is met by the applicant's alternative street connection 
study, along with their narrative that addresses the intent statements at EC 9.6815(1). The PC finds 
that the alternative street connection study is not required to evaluate full build-out potential of the 
entire area. The PC also finds that no right-of-way is being exacted of T ax Lot 200. · 

The PC concludes that the HO did not err by granting an exception to the 400-foot maximum cul-de-sac 
length. Th� PC finds that there is existing development to the south and natural resources to the east 
that warrant an exception to the cul-de-sac length, pursuant to EC 9.6820(5). The PC affirms that the 
cul-de-sac standards at EC 9.6820(1) and EC 9.6820(4) are met because the HO conditioned approval 
upon right-of-way dedication for a future hammerhead turnaround and an access way beyond the 
turnaround. To the extent that there is any conflict between the street connectivity exception and the 
stand<Jrds for maximum cul-de-sac length, the PC resolves this conflict in favor of granting the 
exception. 

The PC finds that the constitutional findings in the Publ ic Works referral comments are. intended only 
to support the right-of-way exaction and are not relevant to other approval criteria. The PC concludes 
that no additional right-of-way dedication or street improvements are necessary to meet the approval 
criteria. Based on these findings, the pedestrian, b icycle and transit circulation requirements of EC 
9.8320(5)(b) are met. 

· With regard to TIA requirements, the PC finds that the HO did not err in his conclusion that none of the 
TIA applicability provisions required a TIA. Based on the previous findings that the Public Works referral 
comments are limited in scope, the PC concludes that there is nothing in the record to require a TIA. 

Based on these findings, PC finds that the HO was correct in determining compliance with EC 
9.8320(5), The HO findings on page 18-29 are hereby incorporated by reference as further evidence 
of compliance with the applicable criteria appealed under this assignment of error. To provide 
clarity on.�he basis for the cul-de-sac length exception, the PC modifies the HO deCision to include 
the additional findings provided above. 

Third Assignment of Error: The Decision erred bv finding the application met EC 9.8320(6) 
"The PUD will not be a significant risk to-public health and safety, including but not limited·to 
soil erosion. slope failure, storm water and flood hazard. or an impediment to emergency 
response. 

A. Sub-assignment of Error 3.A: the Decision erroneously found that the PUD would not be a 
significant risk to public safety. 

B. Sub-assignment of Error 3.8: the Hearings Official provided no evaluation of PWD's own 
analysis that Oakleigh Lane would be an impediment to emergency response unless the 
right,of-way was widened and the road improved. · 
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Based on the previous determination under the second assignment of eiror about the l imited scope of 
the PW constitutional findings for right-of-way exaction, the PC finds no basis in the record to require 
additional right-of-way dedication or street improvements. The PC concludes that the HO's conditions 
for right-of-way dedications and irrevocable petitions address a future need for street improvements, 
rather than anyimmediate need associated with the proposed PUD. The PC also concludes that the 
HO's conditions for a temporary turnaround easement within the development sit<= adequately 
address the emergency response provision of EC 9.8320{6). The HO findings on page 29-31 are hereby 
incorporated by reference as further evidence of compliance with the applicable criteria appealed 
under this assignment of error. 

Fourth Assignment of Error: The Decision erred by finding the application met EC . 
. 9.8320(11/(b/ "The PUb complies with all of the followinq ... EC 9.6505 1mprovement-
. Specifications (3/(b/ Streets and Alleys. (4/ Sidewalks, and (5/ Bicycle Paths and Accessways 

A. Sub-assignment of Error 4.A: the Decision erroneously found that Oakleigh Lane, which is 
nat only adjacent to, but also serves as the only vehicular access to and from the 
development site, would be paved to the specifications in EC 9.6870 (or exempt). 

B. Sub-assignment of Error 4.B: the Decision erroneously found that Oakleigh Lane, which is 
not only adjacent to, but also is and will be used by pedestrians to and from River road 
and to and from the public bike/ped path along the river, would provide sufficient 
sidewalks that are located, designed and constructed according to the specifications in 
Eugene Code and referenced standards. 

· . 

C. Sub-assignment of Error 4. C: the Decision erroneously found that Oakleigh Lane, which is 
not only adjacent to, but also is and will be useci by bicyclists to and from River Road and 
to and from the public bikefped path along the river, would provide sufficient bike 
accessways that are located, designed and constructed according to the specifications in 
Eugene Code. and referenced standards. 

The PC finds that the HO did not err in finding compliance with EC 9.8320(11)(b). As confirmed under 
the second assignment of error, the PC determines that the PW referral comments are not evidence of 
a safety concern under existing or proposed conditions. The PC concludes that the conditions of 
approval imposed by the HO for right-of-way dedication and irrevocable petitions sufficiently ensure 
that the improvement standards at EC 9.6505 will be met. With regard to the local improvement 
process associated with the irrevocable petitions, the PC finds that this is not an undue burden on the . 
abutting property owners. The PC further affi\ms that the development's traffic impacts are acceptable · 
under the PUD approval criteria. The HO findings on pages 33-50 are hereby incorporated by reference 
as further evidence of compliance with the applicable criteria appealed under this assignment of error. 

Fifth Assignment of Error: The· Decision erred bv finding the application met EC 9.8320(12/ . 
"The proposed development shall have minimal off-site impacts; including impacts such as 
traffic. noise, stormwdter runoff and environmental quality." 
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The PC finds that the HO properly interpreted the meaning of "minimal off-site impacts" and did not 
err with regard to traffic impacts.· The PC has previously determined, under the second assignment of 
error, that the con.stitutional findings in the PW referral comments are limited'to justification for a 
proportional right-of-way exaction along the frontage of the subject property that would 
accommodate future public street improvements. As such, the PC disagrees with appellant; these 
findings cannot be taken out of context as asserted, to mean that traffic impacts would be so 
substantial as to violate the requirements of EC 9.8320(12). 

The PC finds that the HO was correct in adopting the staff findings to address the traffic component of 
EC 9.8320(12), in which Public Works staff confirmed the following: the development will have minimal 
off-site traffic impacts; that Oakleigh Lane currently provides for safe passage of two-way and 
emergency vehicles; and, no street improvements arerequired of the development at this time, 
although right-of-way dedication and an Irrevocable Petition· are being required to enable future public 
improvements. Public comments about the accident at the intersection of Oakleigh Lane and River 
Road are not on the City's inventory of intersections with high crash ratings th'at would otherwise 
warrant analysis to determine patterns that could be mitigated by infrastructure improvements. (HO 
Decision, Page 50). The HO findings on pages 50-53 are hereby incorporated by reference as further 
evidence of compliance with the applicable criteria appealed under this assignment of error. 

With regard to the design of the development, however, the PC finds that the allowance for reduced 
setbacks along the north and west property lines does not have a "minimal off-site impact". The PC 
addresses these concerns in the sixth assignment of error, below, which is incorporated by reference. 
With those findings and conditions that modify the HO's decision, the PUD will comply with EC 
9.8320(12). 

Sixth Assignment of Error: The Decision erred by finding the application met EC 9.8320(13/ 
"The proposed development shall be reasonably compatible and harmonious with adjacent 
and nearby land uses." 

The PC generally agrees with the HO's findings of compliance under EC 9.8320(13), as addressed on 
pages 54-55 of his decision. The PC finds that the HO did not ignore or misinterpret the evidence 
regarding an accident on River Road at the interse.ction of Oakleigh Lane, and did not misinterpret the 
requirements of EC 9.8320{'12) 'regarding "minimal off-site impacts" related to traffic. As also discussed 
under the second and third assignments qf error, the PC concludes that the HO did not err, based on 
the available evidence that the traffic generated by the proposed PUD is acceptable under the approval 
criteria and does not warrant additional right-of-way or street improvements beyond what has a lready 
be.en required. The Hearings Official was correct in adopting the related findings under EC 9.8320(12), 
with regard to arguments about traffic impact also made under EC 9.8320(13). As such, the PC . . 
concludes that traffic generated from the PUD will be reasonably compatible and harmonious with 
adjacent and nearby land uses as required' by EC 9.8320(13). The HO·findings on pages 53-55 are 
hereby incorporated by reference as further evidence of compliance with the applicable criteria 
appealed under this assignment of error. 
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The PC finds, however, that the allowance for a substandard setback along the north prop'erty line 
should be modified in ordedo ensure the development will be reasonably compatible and harmonious 
with adjacent and nearby land uses. The PC also finds that additional screening is necessacy between 
the development and surrounding properties. To address these concerns, the PC modifies the HO's 
approval to add the following condition: 

• The final PUD plans shal l  show a building setback of 5 feet from the front property line along 
the newly ded icated right-of-way boundary for Oakleigh Lane. A 10 foot setback shall be shown 
·along the remainder of the north property line, along the newly dedicated right-of-way for a 
bike/pedestrian path. (See related Condition #3.) 

. The PC finds that the applicant's proposed landscape plan (Sheet 'L2 of Exhibit PH-69) cannot be 
accomplished with the required right-of-way dedication, as there is no future guarantee that it would 
not be removed upon future street improvements. The HO did not specifically address this conflict in 
finding that the screening along the north property line would be sufficient to meet the approval 
criteria. Further, the right-of-way dedications along the north l ine result in the abutting buildings being 
too close to the future street, hammerhead, ancj access way improvements. ·For compatibility and 
safety purposes, the PC finds that adequate screening should be provided within the expanded setback 
areas along the north property line, therefore .ensuring the continued existence of the required 
screening regardless of the timing for future street improvements. 

With the additional setbacks afforded by the added condition of approval above, PC finds that 
adequate landscape screening can be accomplished with some reratively minor, additional changes to 
the applicant's site plans. Specifical ly, the applicant's proposal for screening vegetation and tree$ 
along the western portion of the north· property l ine is acceptable if moved south, outside of the 
ded icated right-of-way, ess.entially implementing a modified version of the City's standard L-2 
landscaping requirements at EC 9.6210(2). The applicant's proposal for 4lrees in this area, including 
one on either side of the entrance, with a low screen (hedge) to mitigate th� impact of traffic and 
headlights and create separation between the building and right-of-way, wil l provide adequate 
screening and therefore ensure compatibility if implemented on the developmer:Jt site within the 
expanded 5-foot setback along the newly dedicated right-of-way for Oakleigh Lane. In addition, the 
requirement for landscaping should extend along the remainder of the north property line, rather than 
reliance only on the existing row of trees which are not on the development site, nor under the 
applicant's control. To address this concern, the PC modifies the HO's approval to add the following 
condition of approva l : . 

• The final PUD plans shal l  show landscaping along the north property line consistent with the 
applicant's proposed landscape plan (Sheet L2 of Exhibit PH-69), but moved south within the 
required five foot setback outside of the newly dedicated right-of-way for Oakleigh Lan.e. The 
applicant shall also revise the site plans to show landscaping that meets the City's L-2 standard 
at EC 9.6210, along the remainder of the north property line, but without the requirement for 
additional canopy trees. 
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The PC further finds that the HO's condition for additional screening along the east and south property 
· l ines is appropriate tci address EC 9.8320{12) and EC 9.8320{13), but that more specificity is necessary 
regarding the screening requirement to ensure compliance. The HO did not adequately specify the 
type of landscaping required {see Condition #15 on page 64 of the HO decision) other than to require a 
combination of landscaping and fencing that would screen the buildings from view from adjacent 
properties. Here, .responding to arguments about the uncertainty and adequacy of the public process, 
and deferring a determination of compliance to a later stage of review, the PC finds that the condition 
of approval should be modified. To add more specificity, for clarity and objectivity upon review at the 
final PUD stage, and recognizing that the City's Type I I application process for final PUD approval 
affords adequate public notice and opportunity for appeal, the ·PC modifies the HO'.s decision to 
replace approval Condition #15, with the fol lowing: 

• The final PUD. plans shal l  show landscaping along the eastern and southern property lines 
meeting the High Screen Landscape Standard (L-3) at EC 9.6210{3), except for the portion of the 
south property line which includes a proposed wal l  for screening of the parking and access area 
(see related Condition #13). Also note that the landscaping cannot be placed within the public 
wastewater easement along the east property l.ine, per the restriction at EC 9.6500{3). 

The PC also finds that there needs to be a condition to ensure that the concrete wall along the west 
boundary includes vegetation, as proposed. Specifically, the applicant's proposal to plant "espaliered" 
trees along the outside. face of the wall as a feature to help soften the appearance is acceptable, but 
should be required as a condition of approval. In addition, while the HO al lowed the applicant's 
request for a reduced setback for the proposed wall to be located on the property line if the necessary 
maintenance access easement is obtained from the adjoining owner (see Condition #13), the applicant 
indicated at the appeal hearing that a five-foot setback would be provided and the PC concludes that 
the setback is necessary to ensure compatibility. To address these concerns, the PC modifies the HO's 
decision to replace Condition #13, with the following: 

• The final PUD plans shall show the applicant's proposal for "espaliered" trees along the outside 
face of the proposed wall as a requirement. Plans shall also be revised to show a minimum 5-
foot setback for the wal l  along the west and south boundaries·ofthe site. The required 
landscaping shall be the responsibility of the owner(s) and maintained as a requirement of the 
PUD approval. 

With these additional findings and conditions of approval, the PC concludes that the. approval criteria 
at EC 9.8320{13) will be met. These requirements also address compliance with EC 9.8320{3) regarding 
adequate screening, EC 9.8320{12) regarding minimal off-site impacts, and related modifications to 
applicable standards al lowed by the HO under EC 9.8320{11)(k). 

Seventh Assignment of Error: The Decision erred by finding the application met EC 9.8320(3/ 
"The PUD will provide adequate screening (rom surrounding properties including, but not 
limited to anticipated locations, bulk, and height. · 
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The PC confirms that the P.U D cannot rely on the cedar trees on adjacent lands to the north as 
screening for the development because those trees are not within the development's control. As 
addressed previously, under the sixth assignment of error; the PC has modified the HO decision to 
establish conditions of approval to ensure adequate screening along al l  property lines; those findings 
and conditions are incorporated by reference to address this seventh assignment of error and EC 
9.$320(3), c 

The PC further finds that the proposed "clustering" of dwellings includes a form of attached single­
family units in dispersed buildings, which minimizes the overal l  impact of the allow�d R-1 density 
which might occur in other multi-family designs (i.e. an apartment complex). Based on the available 
evidence, the PC concludes that this is acceptable, as long as the proposed design otherwise meets the 
PUD approval criteria. In this case, the proposal for "clustering" necessarily increases the size of each 
individual build ing, but not in a way that offends the requirements for compatibility, screening, or 
overal l  character of the area. The PC concludes that·added conditions of approval noted above will" 
provide enough clarity to ensure adequate screening which will be implemented during the final PU D 
process, involving adequate opportunity for.public review and com merit, as well as appeal provisions. 

Except as modified above, the HO findings on pages 9-14 are hereby incorporated by �eference as 
further evidence of compliance with the applicable criteria appealed under this assignment of error. 

Eighth Assignment of Error: The Decision erred bv finding the application met EC 
9.8320(11)(aj "ThePUD complies with EC 9.2000 through EC 9.3915 regarding lot dimensions 
and density requirements for the subject zone." 

A. Sub-assignment of Error B.A: the Hearings Official erred in his calculation of the net 
density area pursuant to EC 9.2751... 

B. Sub-assignment of Error B.B: the Hearings Official erred in his understanding of the 
concept of "clustering" under EC 9.8300{1)(e). 

The PC finds that the HO did not err in  his calculation of net density by not subtracting public easement 
areas, as asserted by the appellant. Even if these additional areas are subtracted from the net density 
calculation, staff's ana lysis shows and PC affirms that the PUD complies with the net density allowance 
in R-1 zoning for 14 units per acre. 

The PC finds that the HO did not err in his understanding of the concept of clustering under EC . 
· 9.8300(1); however; as discussed previously under the sixth assignment of error, the PCfinds that 
there appears to be sufficient open space within the development site to accommodate the changes 
required .by the PC, which wil l  necessarily result in more clustering of the dwellings within the 
development site. As discussed under the sixth assignment of error, the PC is modifying the HO's 
decision to require additional setbacks and landscaping to ensure compliance. Here, as modified, 
those requirements further the PUD purposes with regard to clustering of dwellings, and are therefore 
incorporated by reference. Except as modified above, the· HO findings on pages 33-35 are hereby 

( incorporated by reference as further evidence of compliance with the applicable criteria appealed 
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under this assignment of error. 

Ninth Assignment of Error: The Decision erred by finding the application met EC 9.8320(11}{k} 
"All other applicable development standards for features explicitly included in the application 
except where the �pplicant has shown that a proposed noncompliance is consistent with the ·  
·purposes set out in EC 9.8300 Purpose of Planned Unit Development: EC 9.2795 Solar Setback 
Standards." 

The PC finds that the HO did not err in his interpretation of the solar setback standard and that he was 
correct in granting an exception pursuant to EC 9.2795(3}(c}(l) Exemptions to Solar Setback 
Requirements, based on the right-of-way being required along the entire north property line. lhe HO 
findings on pages 43-50 are hereby incorporated by reference as further. evidence of compliance with · 
the applicable criteria appealed under this assignment of error. 

Tenth Assignment of Error: The Hearings Official made a decision that was not supported by 
substantial. probative and reliable evidence in the whole record: and the Decision 'improperly 
construed the applicable law." 

A. Sub-assignment of Error 10.A: The HO errerd by not adequately considering the 
preponderance of evidence and analysis in the "Constitutional findings for Exaction" 
produced by the Eugene Public Works Department {PWD). 

B. Sub-assignment of Error 10.8: the Hearings Official erroneo!}sly found that Oakleigh Lane 
wcis not an #access lane." 

C. · Sub-assignment of Error 10.C: The Hearings Official used erroneous data for traffic counts 
in on or more places ... " 

D. Sub-assignment of Error 10.D: The Hearings Official erroneously allowed the 
impermissible new and non-responsive evidence submitted by the applicant's 
representatives on October 16, 2013, without providing. an opportunity for opponents to 

· respond, despitfl the timely, written request by Paul Conte . .  

As addressed previously, the PC finds that the constitutionar findings included in the staff. report and 
PW referral comments (Pages 2-4 of Exhibit PH-30) had no applicability other than the abutting street 
segment because the findings were used only to justify exactions from the applicant. Further, the PC 
finds that immediate improvements are not required of the development, either abutting the 
· development site, or on any part of Oakleigh Lane, bas·ed on the findings and conclusions provided 
previously under the second assignment ·of error, which are incorporated here by reference. 

The PC affirms the HO's decision that Oakleigh Lane is a low-volume residential street under existing 
and proposed conditions, as the street has not yet been designed and built to urban City standards and 
the projected ADT is within the 250 to 750 range. The conditio�s imposed by the HO for right-of-way · 
dedication and irrevocable petition from·the developer will ensure that the PUD contributes its 
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proportional share of the future local improvement. The PC finds the traffic generation to be consistent 
with the proppsed residential use, which is within the permissible density range. As such, the PC agrees 

. with the HO that the traffic generated by the development is nat "significant" within the context of EC 
9.8320(12). 

The PC finds that the various trip generation estimates provided in the record do not change the 
determination that Oakleigh Lane is a low-volume residential street. The PC finds that the HO did not 
err in his conclusions that relied on ADT estimates, and the relevance of this alleged error is unclear in 
the appeal statement as it does not identify any related approval criteria to which the argument 
.applies. The HO findings on pages 18-29 are hereby incorporated by reference as further evidence of 
compliance under the approval criterion appealed under this assignment of error. 

The PC finds that the HO was correct in a l lowing the applicant's October 16, 2013 submittals into the 
record, as they were responsive to evidence and argument submitted up to October 9, 2013, as 
explained in the HO's decision. The PC also affirms the HO's Order Denying Reopening the Evidentiary 
Record. The HO findings on pages 3-4 are hereby incorporated by r�ference as further evidence of the 
open record appealed under this assignment of error. 

IV. CONCLUSION 

The Eugene Planning Commission has reviewed the record and the assignments of error in the appeal, 
and has voted to modify and affirm the decision of the Hearings Official to conditionally approve the 
tentative PUD for Oakleigh Meadows Co-housing (PDT 13-1). Additional findings and modified 
conditions of approval are provided in Section I l l  of this Final Order; the modified conditions of 

· approval are also included below for reference. All other conditions imposed-by the Hearings Official 
remain applicable as set out in the Hearings Official'·s decision. 

Added Conditions of Approval: 
• The final PUD plans shall show a building setback of 5 feet from the front property line along 

the newly dedicated right-of-way boundary for Oakleigh Lane. A 10 foot setback shal l  be shown 
along the remainder of the north property line, along the newly ded icated right-of-way for a

. . . 
bike/pedestrian path. (See related Condition #3.) 

• The final PUD plans shall show landscaping along the north property line consistent with the 
applicant's proposed landscape plan (Sheet L2 of Exhibit PH-69), but moved south within the 
required five foot setback outside of the newly ded icated right-of-way for Oakleigh Lane. The 
applicant shall also revise the site plans to show landscaping that meets the City's L-2 standard 
at EC 9.6210, along the remainder of the north property line, but without the requirement for 
additional canopy trees. 

Condition of Approval #13 (as modified/replaced): 
• The final PUD plans shall show the applicant's proposal for "espalier�d" trees along the outside 

face· of the proposed wall as a requirement. Plans shal l also be revised to show a minimum 5-
foot setback for the wall along the west and south boundaries of the site. The required 
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landscaping shall be the responsibility of the owner(s) and maintained as a requirement of the 
PUD approval. 

Condition of Approval #15 las modified/replaced): 
• The final PUD plans shall show landscaping along the eastern and southern property lines 

meeting the High Screen Landscape Standard (L-3) at EC 9.6210(3), except for.the portion of the 
south property line which includes a proposed wall for screening of the parking and access area 
(see related Condition #13). Also note that the l<indscaping cannot be placed within the public 
wastewater easement along the east property line, per the restriction at EC 9.6500(3). 

Accord ingly, PUD approval is hereby affirmed. The foregoing findings and conclusions are adopted as . . 
· the Final Order of the Eugene Planning Commission for Oakleigh Meadows Co-Housing PUD (PDT 13-1) 

this day of December, 2013 . 

. Will iam Randall, Chair 
Eugene Planning Commission 

Attachment A: December 11, 2013 City Attorney Memo from Anne Davies 

. 
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DRAFT FINAL ORDER, FINDINGS, AND CONCLUSIONS OF THE EUGENE PLANNING COMMISSION: 
OAKLEIGH MEADOWS COHOUSING PUD {PDT 13-1) 

1 . . INTRODUCTION 

The-Eugene Hearings Official (HO) held the initial public hearing on this request on -October 2, 2013. 
Following the hearing and open record period for additional testimony, he approved the applicant's 
tentative planned unit development {PUD) with 15 conditions of approval on November 12, 2013. 
The applicant's concurrent request for a Wil lamette Greenway Permit was also approved but is· nof 
challenged by the.opponents as part this appeal. 

On November 22, 2013, an appeal was filed by the River Road Community Organization. The co­
appellant is Bryn Thoms, the owner of adjacent lands to the north. The appeal statement identifies 
ten primary assignments of error in the Hearings Official's findings and decision with respect to 
applicable Eugene Code (EC) approval criteria at EC 9.8320. 

On November 25, 2013, in accordance with EC 9.7655(1), the City mailed written notice of the appeal 
hearing to the applicant, the appellant, the River Road Community Organization, all persons who 
submitted written comments in regard to the original applications, and all pers0ns who requested 
notice. The written notice included the required elements set forth in EC 9.7655(2). 

The Planning Commissi.on (PC) held a public hearing on the appeal on December 5, 2013. At the public 
hearing, Will Dixon and Zack M ittge provided oral testimony on behalf of the applicant. Lynn Dixon, 
Otto Poticha, Joan Connolly, and Antonia Lewis spoke in favor ofthe application. Bryn .Thoms and Paul 
Conte provided oral testimony on behalf of the appellant. Anne Love, Richard Dambrov, and Paul 
Heintz spoke in opposition to the application. The applicant's legal counsel, Zack Mittge, followed with 
rebuttal testimony. Written testimony was also provided by the parties and other individuals at the 
hearing which is included in the record and considered by the Planning Commission in its final decision. 

Th.e PC closed the public hearing and the record on December 5, 2013. The PC deliberated on the 
appeal issues at its meetings on December gth and 16'h, and reached its final decision on December 
� 2013. The appeal is based on the record and l imited to the assignments of error contained in the 
appeal statement submitted. As described below, the PC.affirms the HO's decision to approve the 
subject appl ications, with additional findings and modifications to approval conditions·in some 
instances. Those additional findings-and modifications are detailed below with respect to each related 
assignment of error. 

I I .  RECORD BEFORE THE PLANNING COMMISSION 

The record before the PC consists of the Eugene Planning Commission Agenda ltein Summaries and 
related attachments for Appeal of Hearings Official Decision: Oakleigh Meadow (PDT 13-1) dated 
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December 9, 2013; the written and oral testimony presented by appellants, applicant, and other 
parties to the Planning Commission; the decision of the Eugene Hearings Official dated November 12, 
2013; and a l l  record materials (including written and oral testimony, City staff reports and appl ication 
materials) presented tci and not rejected by the HO. The entire City Planning & Development 
Department file was physically before the PC prior to its final decision. 

EC 9,7655(2) l imits the nature of evidence that the PC can consider on appeal as follows: "The record 
from the proceeding of the Hearings Official or H istoric Review Board shall be forwarded to the appeal 
review authority. No new evidence pertaining to the appeal issues shall be accepted." Pursuant to this 

· section, the PC cannot accept a·ny new evidence, and none was accepted as part of the appeal. 

1 04 

I l l .  FINDINGS OF FACT AIIID COIIICLUSIONS OF LAW 

After consideration of the applicable law and a l l  argument and evidence in the record, the PC finds 
that the subject application meet all applicable PUD approval criteria from EC 9.8320, with additional. 
findings and modified conditions of approval described below. In the event of any conflict between 
the Hearings Official's decision and this Final Order, this Final Order shal l prevai l .  

To further support the PC's conclusion, the PC incorporates the City Attorney's memorandum from 
Anne Davies dated December 11, 2013, which is included as Attachment A. 

As noted above, the appeal is comprised of ten assignments of error. Each assignment of error is set 
forth below, followed by the PC's findings of fact and conclusions of law as to each one. · 

First AssiqnmenfofError: The Decision erred by finding that the application met EC 9.8320(1} 
"The PUD is consistent with applicable adopted policies of the Metro Plan:'' 

A. Sub-assignment of Error l.A: the Decision failed to address the following policy at all: 

TransP/an Transportation System Improvements (TSPI Pedestrian Policy#l: 
Pedestrian-Environment (Metro Plan PolicyF.26} 
Provide for a pedestrian environment that is well integrated with adjacent land 
uses and is designed to enhance the safety, comfort, and convenience of walking 
{Metro Plan /11-F-9) 

B. Sub-assignment of Error 1.8: the Decision failed to address the following policy at all: 

TrqnsPian Finance Policy #4: New Development (Metro Plan Policy F.36} 
Require that new development pay for its capacity impact on the t;ansportation 
system. {Metro Plan 111-F-13) 

Th� appellant asserts that the HO failed to consider these policies, and to include adequate conditions 
of approval for sufficient right-of-way, sidewalks, and other improvements to ensure consistency. The 
PC finds that the HO did not explicitly address Policies.F.26 and F.36 ofthe Metro Plan. but agrees with 
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the applicant's reasoning that these policies are not mandatory approval criteria for the application. 
The policies provide broad direction to the local government i"n legislative matters but are not intended 
to be used as PUD approval criteria. Unl ike the policies the case cited by the appellant (Bothman v. 
City of Eugene), where the policies actually sought to discourage the exact planning action that was 
being proposed, the text and context of these policies do not appear to require any .additional 
consideration for the proposed PUD. Even though consideration of the policies is not required, the PC 
finds that approval of the PUD is nonetheless consistent with those policies based on the proportiomil 
requirements made for right-of-w�y ded icatio

.
n, future street and pubiic accessway improvements, and 

further, through the City's System [Jevelopment Charges (SDC's) which are collected at the time of 
development .. 

Second Assignment of Error: The Decision erred by finding the application metEC 9.8320(5) 
"The PUD provides safe and adequate transportation systems through compliance with the 
following ... " 

A. Sub-assignment of Error 2.A: the Decision erred by finding the application met the 
following criterion: 

EC 9.6800 through EC 9.6875 Standards for Streets, Alleys, and Other Public 
Ways (not subject to modifications set forth in(11) below). 

B. Sub-assignment of Error 2.8: the Decision erred by finding .the application met the 
following criterion:  

Pedestrian, bicycle and transit circulation, including related facilities, as needed 
among buildings and related uses on the development-site, as well as to adjacent 
and nearby residential areas, transit stops, neighborhood activity centers, office 
parks, and industrial parks, provided the city makes findings to demonstrate 
consistency with constitutional requirements. "Nearby" means uses within % mile 
that can reasonably be expected to be used by pedestrians, and uses within 2 miles 
that can reasonably be expected to be used by bicyclists. 

C. Sub-assignment of Error 2.C: the Decision erred by finding the application met the 
following criter'ion: 

The provisions of the Traffic Impact Analysis Review of EC 9.8650 through 9. 6880 
where applicable. 

The HO completed a detailed analysis of this issue on page 24 of his decision.' The PC finds that the HO 
was correct in his application of EC 9.8320(5), as being l imited in scope to compliance with the 
following: a) that EC 9.6800 through 9.6875 can be met, b) that pedestrian, bicycle and transit 
circulation can be achieved, and c) that if necessary a Traffic Impact Analysis (TIA) has been done and 
mitigation provided. 
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With regard to EC 9.6800 through 9.6875, the PC finds that the HO was correct in  granting exceptions 
to the street connectivity standards and cul-de-sac length standards. The PC concludes that the street· 
connectivity exception at EC 9.6815(2)(g)(1) is met by the applicarir's alternative street connection . 
study, along with their narrative that addresses the intent statements at EC 9.6815(1). The PC finds 
that the alternative street connection study is not required to evaluate full build-out potential of the 
entire area. The PC�Iso finds that no right-of-way is being exacted ofTax lot200. 

The PC concludes that the HO.did .not err by granting an exception to the 400-foot maximum cul-de-sac 
length. The PC finds that there is existing development to the south and natural resources to the east 
that warrant an exception to the culcde-sac length, pursuant to EC 9.6820(5). The PC affirms that the 
cul-de-sac standards at EC 9.6820(1) and EC 9.6820(4) are met because the HO conditioned approval 
upon right-of-way dedication for a "future hammerhead turnaround and an access way beyond the 
turnaround. To the extent that there is any conflict between the street connectivity exception and the 
standards for maximum cul-de-sac length, the PC resolves this conflict in favor of granting the 
exception. · 

. The PC finds that the constitutional findings iti the Public Works referral comments are intended only 
to support the right-of-way exaction and are not relevant to other approval criteria. The PC concludes 
that no additional right-of-way dedication or street improvements are necessary to meet the approval 
criteria. Based on these findings, the pedestrian, b icycle and transit circulation requirements of EC 
9.8320(5)(b) are met. 

With regard to TIA requirements, the PC finds that the HO did not err in his conclusion that none of the 
TIA applicability provisions required a TIA. Based on the previous findings that the Public Works· referral 
comments are l imited in scope, the PC concludes that there is nothing in the record to require a TIA. 

Based on these findings, PC finds that the HO was correct in determining compliance with EC 
9.8320(5). The HO findings on page 18-29 are hereby incorporated by reference as further evidence 
of compliance with the appl icable criteria appealed under this assignment of error. To provide 
clarity on the basis for the cul-de-sac length exception, the PC modifies the HO decision to include 
the additional findings provided above. 

Third Assignment of Error: The Decision erred bv finding the application met EC 9.8320(6} 
"The PUD will notbe a significant risk to public health and safetv. including but not limited to 
soil erosion, slope failure, stormwater and f!aad hazard, or an impediment to emergency 
response. 

A. Sub-assignment of Error 3.A: the Decision erroneously found that the PUD would not be a 
significant risk to public safety. 

B. Sub-assignment of Error 3.8: the HearingsD!ficial provided no evaluation of PWD's own 
analysis that Oakleigh Lane would be an impediment to emergency response unless the 
right-of-way was widened and the road improved. 
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Based on the previous determination under the second assignment of error about the l imited scope of 
the PW constitutional findings fo.r right-of-way exaction, the PC. finds no basis in the record to require 
additional right'of-way dedication or street improvements. The PC concludes that the HO's conditions 
for right-of-way dedications and irrevocable petitions address a future need for street improvements, 
rather than any immediate need associated with the proposed PUD. The PC also concludes that. the 
HO's conditions for a temporary turnaround easement within the.development site adequately 
address the emergency response provision of EC 9.8320(6). The HO findings on page 29-31 are·hereby 
incorporated by reference as further evidence of compliance with the applicable criteria appealed 
under this assignment of error. 

Fourth Assignment of Error: The Decision erred bv finding the application met EC 
9.8320(11/(b/ "The PUD complies with all of the followiilg ... EC 9.6505 Improvement: 
Specifications (3/{b) Streets and Alleys. (4/ Sidewalks. and (5/ Bicycle Paths and Accessways 

A. Sub-assignment of Error 4.A: the Decision erroneously found that Oakleigh Lane, which is 
not only .adjacent to, but also serves as the only vehicular access to and from the 
development site, would be paved to the specifications in EC 9. 6870 {or exempt). 

B. Sub-assignment of Error 4.B: the Decision erroneously found that Oakleigh Lane, which is 
not only adjacent to, but also is and will be used by pedestrians to and from River road 
and to. and from the public bike/ped path along the river, would provide sufficient 
sidewalks that are located, designed and constructed according to the specifications in 
Eugene Code and referenced standards. 

C. Sub-assignment of Error 4.C: the Decision erroneously found that-Oakleigh Lane, which Is 
not only adjacent to, but also is and will be used by bicyclists to and from River Road and 
to and from the public bikejped path along the river, would provide sufficient bike 
accessways that are located, designed and constructed according _to the specifications in 
Eugene Code and referenced standards. 

The PC finds that the HO did not err in finding compliance with EC 9.8320(11)(b). As confirmed under · 
the second assignment of error, the PC determines that the PW referral comments are not evidence of 
a safety concern under existing or proposed conditions. The PC concludes that the conditions of 
approval imposed by the HO for right-of-way dedication and .irrevocable petitions sufficiently ensure 
that the improvement standards at EC 9.6505 will be met. With regard to the local improvement 
process associated with the irrevocable petitions, the PC finds that this is not an undue burden on the 
abutting property owners. The PC further affirms that the development's traffic impacts are acceptable 
under the PUD approval criteria. The HO findings on pages 33-50 are hereby incorporated by reference · 
as further evidence of compliance with the applicable criteria appealed under this assignment of error. 

Fifth Assignment of Error: The Decision erred by finding the application met EC 9.8320(12/ 
"The proposed development shall have minimal oft-site impacts. including impacts such as 
traffic, noise, stormwater runoff and environmental quality.;, 
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The PC finds that the HO properly interpreted the meaning of "minimal off-site impacts" and did not 
err with regard to traffic impacts. The PC has previously determined, under the second a·ssignment of 
error, that the constitutional findings in the PW referral comments are limited to justification for a 
proportional right-of-way exaction along the frontage of the subject property that would 
accommodate future public street improvements. As such, the PC disagrees with appellant; these 
findings cannot be taken out of context as asserted, to mean that traffic impacts would be so 
substantial as to violate the requirements of EC 9.8320(12). 

The PC finds that the. HO was correct in adopting the staff findings to address the traffic component of 
EC 9.8320(12), in which Public Works staff. confirmed the following: the development wil l have minimal 
off-site traffic impacts; that Oakleigh Lane currently provides for safe passage· of two-way and 
emergency vehicles; and; no street improvements are required of the development at this time, 
although right-of-way dedication and ari Irrevocable Petition are being required to enable future public 
improvements. Public comments about the accident at the intersection of Oakleigh Lane and River 
Road are not on the City's inventory of intersections with ·high crash ratings that would otherwise 
warrant analysis to determine patterns that could be mitigated by infrastructure improvements. (HO 
Decision, Page 50). The HO findings on pages 50-53 are hereby incorporated by reference as further 
evidence of compliance with the applicable criteria appealed under this assignment of error. 

With regard to the design of the development, however, the PC finds that the al lowance for reduced 
setbacks along the north and west property lines does not have a "minimal off-site impact". The PC 
addresses these concerns in the sixth assignment of error; below, which is incorporated by reference. 
With those findings and conditions that modify the HO's decision, the PUD wil l  comply with EC 
9.8320(12) . 

. Sixth Assignment of Error: The Decision erred by finding the application met EC 9.8320(13/ 
"The proposed development shall be reasonably compatible and harmonious with adjacent 
and nearby land uses." 

The PC generally agrees with the HO's findings of compliance under EC 9.8320(13), as addressed on 
pages 54-55 of his decision. The PC finds that the HO did not ignore or misinterpret the evidence 
regarding an accident on River Road at the intersection of Oakleigh Lane, and did not misinterpret the 
requirements of EC 9.8320(12) regarding "minimal off-site impacts" related to traffic. As also discussed 
under the second and third assignments of error, the PC concludes that the HO did not err, based on 
the available evidence that the traffic generated by the proposed PUD is acceptable under the approval 
criteria and does not warrant additional right-of-way or street improvements beyond what has a lready 
been required. The Hearings Official was correct in adopting the related findings under EC 9.8320(12), 
with regard to arguments about traffic impact also made under EC 9.8320(13). As such, the PC 

. 

concludes thaftraffic generated from the PUD will be reasonably compatible and harmonious with· 
adjacent and nearby land uses as required by EC 9.8320(13). The HO findings on pages 53-55 are 
hereby incorporated by refer.ence as further evidence of compliance with the applicable criteria 
appealed under this assignment of error. 
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The PC finds, however, that the al lowance for a substandard setback along the north property l ine 
should be modified in order to ensure the development wil l  be reasonably compatible and harmonious 
with adjacent and nearby land uses. The PC also finds that additional screening is necessary between 
the development and surrounding properties. To address these concerns, the PC modifies. the HO's 
approval to add the following condition: 

• .Th� final PUD plans shall show a building setback of 5 feet from the front property line along 
the newly dedicated right-of-way boundary for Oakleigh Lane. A 10 foot setback shall be shown 
along the remainder of the north property line, along the newly dedicated right-of-way for a 
bike/pedestrian path. (See related Condition #3.) 

The PC finds that the applicant's proposed landscape plan (Sheet L2 of Exhibit PH-69) cannot be 
accomplished with the required right-of-way dedication, as there is no future guarantee that it would 
not be removed upon future street improvements: The HO did not specifica lly address this conflict in 
finding that the screening along the north property l ine would be sufficient to meet the approval 
criteria. Further, the right-of-way ded ications along the north l ine result in the abutting build ings being 
too close to the future street, hammerhead, and access way improvements. For compatibi lity and 
safety purposes, the PC finds that adequate screening should be provided within the expanded setback 
areas along the north ·property line, therefore ensuring the continued existence of the required 
screening regardless of the timing for future street improvements. 

With the additional setbacks afforded by the added condition of approval above, PC finds that 
adequate landscape screening can be accomplished with some relatively minor, additional changes to 
the applicant's site plans. Specifical ly, the applicant's proposal for screening vegetation and trees 
along the western portion of the north property. line is· acceptable if moved south, outside of the 
dedicated right-of-way, essentially implementing a modified version of the City's standard L-2 
landscaping requirements at EC 9.6210(2). The applicant's proposal for 4 trees in this area, including 
·one on either side of the entrance, with a low screen (hedge) to mitigate the impact of traffic and 
headlights and create separation between the building and right-of-way, will provide adequate . 
screening and therefore ensure compatibility if implemented on the development site within the 
expanded 5-foot setback along the newly dedicated right-of-way for Oakleigh Lane. In addit.ion, the 
requirement for landscaping should extend along the remainder of the north property line, rather than 
reliance only on the existing row of trees which are not on the development site, nor under the 
applicant's control.· To address this concern, the PC modifies the HO's approva·l to add the following 
condition of approval : · 

• The final PUD plans shall show landscaping along the north property l ine consistent with the 
applicant's proposed landscape plan (Sheet L2 of Exhibit PH-69), but moved south within the 
required five foot setback outside of the newly dedicated right-of-way for Oakleigh Lane .. The 
applicant shal! also revise the site plans to show landscaping that meets the City's L-2 standard 
at EC 9.6210, along the remainder of the north property line, but without the reql.iirement'for 

· additional canopy'trees. 
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